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THE 

CASE 

Of tht BOROUGH of 

ttELLESfONr. 

ON Saturday, the nth of March, the Com- 
mittee being ttiet^ the two petitions were 
read, containing fpecial allegations of the principal 
part of the following fa6ls> which were all> 'eitheif 
proved^ or admitted^ on the trial of the caufe. 

Hellefton is a borough by prefcription, and alfo 
by a charter of the 27 th of Queen Elizabeth^ 
confirmed by another of the 1 6th of Gharlcs the 

Firftv 

By thofe charters, the corporation was to confifl 
of a mayor, four aldermen, and an indefinite num- 
ber erf" freemen. The freemen Were to be elefted 
out of the kihahiiantSy by the mayor, aldermen, (^nd [4} 
commonalty y or the major part of them; the alder- 
men> by the mayor and aldermen, out of the free- 
men ; the mayor, by the freemen, out of two aider* 
men, to be nominated by the mayor and aldermen. 
The right of eledlion of burgeffes to ferve in Par- 
liament has conftantly been, in the mayor and ^w- 

* * monalty^ 



d A S E IV. 

monalty, which has always been underftood to mean, 
the mayor, aldermen, and freemen only. 

{t^ There is no determination of the Houfc of 
the right of eledion, but it was admitted to be as 
juftftated.)* 

Almoft ever fince the time when the charter of 
Queen Elizabeth paffed, notwithftanding the pro- 
vifion there made, the mayor and aldermen had 
affumed, and exercifed, the exclufive power of 
cledting freemen, and the commonalty had never 
had any (hare in it. 

In Eafter term, 1769, two informations-}-, in the 
nature of Quo U^arranto, were exhibited in the court 
rf King's Bench, againft feveral perfons of the 
borough, to fliew by what authority they claimed 
[5] to be freemen, having been elefted without the 
concurrence of the commonalty. In their plea, they 
infifted on a bye-law, not then exifting in writing, 
by which the right of elefting freemen was re- 
ftrained to the mayor and aldermen. The profe^ 
cutor replied to this plea, denying the matter of 
the bye-law, and other fafts alledged in it; and 

* [Dec. 10, 1660. The of the votes of the faid kiha- 

Committee of Privileges and bitantsatlar^e, wasduly ele£i- 

EleAions reported (on a re- ed. But the qaeflion being put 

commitment, and in confirma- in the Houfe^ it was difagreed 

tion of their former report of to. Journals, vol. 8. p. 203. 

Nov. 7,) diat it appeared to col. 1.} 

them, ^'ThsLithimayor aftJ in- f [Rex v. Hohljn and 

babitaMts(alargt\i2LVtihtrigh\, others, ^ndi Rex v. Head avki 



of elcdion ;" and that the per- others.] 
ion tuinng the greater number 



iflues 
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iffues being joined thereon, one of the caufes was 
tried at the fummer affizes for Cornwall, in 1769, 
by a fpecial jury, when a verdidt was found for the 
defendants on all the ifli^es : but, in Michaelmas 
term of the fame year, the court was moved for 
leave to enter up judgment againft the defendants, 
notwithftanding the verdift, the profecutor con- 
tending that the bye-law, on which they had 
founded their title, was repugnant to the charters, 
and void. The court were of that opinion, and 
judgment was entered up accordingly. The pro- 
fecutor then moved for, and obtained, leave to 
-withdraw his replication in the other caufe, and, 
having inftead thereof demurred to the plea of the 
defendants, judgment of oufter was pronounced [6] 
"^ainft them. From thefe judgments, writs of 
error were brought in the Houfe of Lords, and the 
judges being called in, one of the caufes was argued 
by counfel, after which the judges delivered their 
opinion, ** That the ele&ion of freemen could not 
^* be exercifed by the mayor and aldermen exclu- 
^* five of the commonalty." On this the judgment 
of the King's Bench was affirmed*. 

By thefe, and other profecutions pf the fame 
fort, judgment of oufter was obtgiined againft all 
the members of the corporatioi^ ei^cept two alder- 
men and eight freemen. 

By the ftatute of the 9th of Anne, cap. 20. fedt. 
4. a difcretionary power is vefted in the Court of 

f [Mr9W9*i Csifci in Pfu-liament^ vol.6, p. 5;z.] 

» 3 King's 
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CASE XIV. 

« 

JCing*s Bench, to give leave to exhibit informa-! 
tioas in the nature of qua warrania: by the officer, of 
the court, at the inftance of private profecutors, 
or (as they are called in that kind 'of criminal pro^ 
ceeding) relators. About ten or twelve years ago,'*' 
the court thought proper tP eftablifti a rule to 
guide their difcretion, by refolving never to grant 
informations againft any corporator who had been 
in pofleffion of his francHife twenty years, or upr 
wards, 

An information had been moved for againft 
Hugh Rogers, one of the two remaining aldermen, 
^nd a rule granted to (hew cavife why fuch infor- 
mation Ihould not be allowed ; but in the interval 
between granting the rule and the time appointed 
for (hewing caufe, the twenty years, during which 
he had poffefled the franchife of a freeman, were 
completed. The'coyrt therefore, in compliance 
with the above rule^ would not g;rant the infor- 
piation. For the fame reafou informations could 
not have been obtained againft any of tl^e other 
jpine remaining corporators, they having all been 
freemen d^faBo^ (though elected according to the 



• [This was la the Winehelfea 
Cafes ^ M. 7. G. 3. 4. Burr. 
1 962. Since th^ firii edi cion of 
this work, viz. E. 31. G. 3. in 
the pafe of lUx v. Dickin, 4 
Term Rep. p. 282. 284. the 
Court of B. R. have narrowed 
the time mach more, having 
]aid it down as a general rule 



?^ that they would limit their 
*' own difcretion in granting 
^' applications of this nature to 
*' fix ye^rs, beyond which time 
*' they would not, under any 
** circumftances, fufFer aparty 
'* who had been ^ long in 
** pofTeffipn of his franchife, tQ 
« bcdiHurbed."] 

ufage 
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lafage now determined to be illegal) for above 
twenty years* 

An information was exhibited againfl Richard 
Johns, the other remaining alderman, for ufurping 
the office of mayor. 

Such being the ftate of the borough, a petition [8] 
was prefented to the King in Council in November 
1772, from feveral merchants, tradefmen, free- 
holders, and inhabitants of Hellefton, in which 
Thomas Glynn and Thomas Wills, two of the tea 
remaining corporators, joined ^ ftating the two char; 
ters, and the fads juft mentioned, and alledging^ 
that the corporation was totally Jijfolvedy praying 
therefore fuch relief as Ihould be thought fit. 

This petition was referred to a Committee of 
the Privy Council, and by them (19 Dec. 1772) 
to the Attorney and Solicitor General j who were 
attended by counfel both on the part of the peti- 
tioners, znd <Mi behalf of the major part of the 
fubfifting corporators, who had entered a caveat 
^ainll the petition. 

Thq Attorney and Solicitor General reported 
(i March 1 7 73) the fadts which have been ftated, 
and that, fince 177Q, there having been only two 
;aldermen de/a£i0y and none but freemen defaSlOy 
and no mayor ^ a queftion was then depending in the 
Court of King's Bench (in Ihe caufe againft 
Jlichard Johns) \yhether the corporation was dif- 
folved on that account, or whether it might not 
continue itfelf by operation of the ftatute of the 
^ith of George the Firft. Upon the whole mat- 

B 4 ter. 
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5 CASE XIV. 

ter, they gave their opinion, that it would be inex^ 
pedient to advife the King to confider the corpo-? 
ration as diffolved, or to grant a new charter^, while 
a competent number of ifreemen held their places 
infaSl, and unqueftioned by any judicia^l procefs, 
^nd while it remained in fufpence in a court of 
juftice, whether the corporation mi^ht not continue 
itfelf by courfe of lazv. 

Afterwardsj in Eafter term 1773, the caufe al- 
luded to was decided, and judgment given againft 
Richard Johns, and, in the month of June of the 
fame year, Hugh Rogers, the other alderman, 
died, 

The corporation then confifted of only one al- 
derman and eight freemen, and there was na 
mayor. 

On this change of circumftances, the agent for 
thofe who had petitioned in November 1772, pre-* 
fented to the l^ords of the Committee, a new pe-! 
[10] tition, Hating the alterations which had taken 
place, and that he was advifed that the corporation 
was totally and abfolutely diffblv^d^ and incapable of 
preferving or continuing itfelf, and could never 
be revived or regain a legal exifience^ unkfs the King 
Jkould think 'proper to grant a new charter of incorpo- 
ration. 

3 July 1773, this petition was alfo referred to 
the Attorney ai^d Solicitor General, and they were 
attended by counfel for the petitioners, and by the 
foiicitor for thofe who (^ppofed the petition, 

10 Auguft 1773, they reported the ftate in 

whicl^ 
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Vvhich the corporation was at that time ; that they 
were of opinion^ that it could no longer continue itfelf\ 
^nd that it would be proper to ^dvife the King to 
jgrant a new charter, 

Upon this report, the agent for thofe who folici- 
ted a new charter prefcnted another petition to th^ 
King,in Council, praying, on their behalf, that cer^ 
tain alterations from the charter of Queen Eliza- 
beth, dated in a paper annexed to the petition (A) 
might be introduced into the new charter. 

In November 1773, a petition was prefented to [11] 
the King in Council from twentyrfix inhabitants 
of the borough of Hcllefton, praying to be made 
members of th^ corporation, if a new charter fliould 
be granted, 

At the fame time, Matthew Wills one of the 
freemen (on behalf of himfelf, of Richard Johns 
the alderman, of the other four petitioners in the 
lecond petition prefented to the Houfe of Com- 
inons (i) and of a fifth freeman, fince dead, be- 
ing (even out of the nine remaining corporators), 
prefented a petition to the King in Council, ki- 
ting forth, that the proceedings in order to obtain 
a new charter tended to injure the rights of the 
fnembers of the old corporation, and praying that 
the Attorney and Solicitor General might be or- 
dered to review their two former reports, and 
that he and the other perfons on whofe behalf he 
petitioned^ might be heard by their counfel 

^i) T/V^ Lift or> the Committee, kt./ufra. 

on 
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on thofe reports^ and againft the original peti- 
tion. 

19 November 1773, thefe two laft-mentioned 
petitions were referred to a Conimittee of the Privy 
<3oiincih 
L^-^3 17 January 1774, the petition of the agent for 

thofe who folicited the new charter was, by the 
Committee of the Privy Council, referred to the 
Attorney and Solicitor General, who, o^ th^ ?,6th 
of the fame month, were attended by courifel, both 
on the part of the original petitioners, and for the 
aldermen and j(ix corporators who oppoled the new 
pharter^ and, on the 9th of May following, they 
reported their opinion, as before, that it would be 
expedient and juft for his Majefty to grant a new^ 
charter on the general plan of that of Queen Eli-r 
j^abeth, but with fome of the 2|,ddition5 and varia- 
tions which had been propofed (B), Th^ pro- 
pofed alterations of which they approved were 
/lated !ii their report, and two of them were, 

*^ That the freemen who, notwithft^nding the 
^* charter, had, by the ufage, been excluded from a 
" (hare in the eleftion of new freemen, ftiould be 

exprefsly excluded by the new charter. And, 
That, by the new charter, a competent number 

of fit perfons fliould be appointed freemen." 
[13] They ftated, that the former of thefe two altera- 
tions had beea ftrongly oppofed. 

1 2 May, 1 7 74, the agent for the Alderman and 

five burgefles, opponents of the new charter, (the 

fixth having died about tliis time,) being a majo- 
rity 
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tity of fix to two of the eight now fubfifting cor- 
porators, prefented a petition to the Committee of 
the Privy Council, praying, that they might be 
Jieard by their counfel againft fucU of the devia- 
tions from the old charter, recommended by the 
Attorney and Solicitor General, as they conceived 
to be injurious to their juft rights and privileges, 

28 May, the Lords of the Committee took un-^ 
der consideration the laft Report of the Attorney 
0nd Solicitor General, ^n4 the laft-mentioned ^e-^ 
tition, and, having heard counfel on both fides, 
j'eported to the King, that they were of opinion, 
that a new charter fliould be granted with the al- 
terations recomxnei^ded by th^ Attorney and Soli-^ 
fitor General, 

I June, the K^ing in Council approved of the "^ 
report of the committee of the Privy Council, and 
ordered, that the Attorney and Solicitor General [14] 
Ihould prepare a new charter in conformity^to their 
report. 

15 Auguft, the Lord Privy Seal, aflifted by the 
Chief Paron of the Exchequer^ having heard coun- 
fel on both fides, ordered the privy feal to he af- 
fixed to the new charter: 

And, on the 3d of September, the Lord Chan- 
cellor, with whoni a caveat had been entered, heard 
icounfel .on bjoth fides, and ordered the great feal to 
Ipe affixed to the charter, vyhich §w:cordingly bears 
date the 3d of September, 1774. 

In the recital thereof, it is faid, " That the corr 
W poratipjt is row in danger of being dijfohed and 

" incapable 
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^ incapable of continuing itfelf, or of exercifing 
'* and enjoying any of its liberties and franchifesj** 
and this expreflion was fubfbituted in place of 
■words importing, that it was dijjolved^ in confe- 
quence of the arguments of counfel. . 

A mayor, four Aldermen, and thirty-one free- 
men, including the mayor' and aldermen, were ap- 
pointed nominatim by this charter. Richard Johns 
[j r] was made an alderman, and the other feven re* 
maining corporators of the old body were ap- 
^pointed among the new freemen* 

The charter was, on the 8th of September, de- 
livered to Thomas Glynn, Efq. the new mayor, 
i¥ho accepted it, and, on the 9th, iffued notices 
fcverally to all the new corporators, requiring them 
to meet on the J2th, in order to accept the charter 
and the offices to which they were thereby named. 
Accordingly, in confequence of thofe notices, they 
met OH the 1 2th, and all, but ihtjix aid cQrp&rafors, 
petitioners to the Houfe of Commons, accepted 
the charter and their offices, and took the oaths. 
Each of thofe fix feverally read a protefi againfi the 
charter^ and refufed to accept or aft under it. 

On Sunday, the 25th of September, the corpo- 
ration met for the choice of a mayor (the Sunday 
before Michaelmas being the day fixed for that 
purpofe both by the old and new charters) and 
John Rogers y Efq. was elefted. The fix protcfting 
freemen did not attend at this eleftion. 
[16] The precept for the eleftion of members of Par- 
liament was fent by the QxtxiSto Mr. Rogers^ who 

gave 
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gave notice that the eleftion would be on the nth 
of Oftober. 

On the day of eleftion, the precept being read 
by Mr, Rogers as mayor, all the new members of 
the corporation, but the fix who had refufed the 
charter, voted for the two fitting members. The 
fix, after protefting againfl: the legality of Rogers 
a<5ting as prefiding officer, gave their votes at his 
poll for Mr. Yorke and Mr. Cuft. They after- 
wards proceeded by themfelves to make an eled:ioii 
of thofe two gentlemen. Richard Johns there 
a£ted as prefiding officer, and made a return which 
was delivered to the ftieriff. Rogers alfo made a 
return of the fitting members, which he annexed 
to the precept, and delivered to the ftierifF. J ohn's 
return was firft received; but the (herifF, having 
taken the advice of counfel (Mr. Serjeant Davy and 
Mr. Duller), annexed the return made by Rogers 
to the writ, and fent it by his agent to the clerk 
of the crown. He alfo fent him the other return 
by his agent, but not annexed to the writ. When 
the lafl-mentioned return was tendered to the 
clerk of the crown, he faid he could not receive it, 
as it was not annexed to the writ. It was accord- 
ingly rejedled, and fent back to Cornwall, but was 
produced by the under fherifF, on the trial before 
the Committee. 

The agent for the fix corporators, who oppofed 
the new charter, fwore that he had obtained a copy 
of the firft draft from the Attorney General, but 
that, though he had made repeated applications to 

him 
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kirh, 16 thfe Lord JPrivy SfeaU arid fet fhfe feerttarjf 

of date's office^ he could not obtain a lift of thd 
names of the new corporators till the 3d of Sep- 

lember, oil the hearing before the Chancellor^ Thi 

Lord Privy Seal had defired the names to be read 

ever to him^ on the hearing before him on the i^tli 

of Aiiguft, but he faid it had not been ih his powelf 

to take them down in writing; 

[i8] Under all the circtimftances of this cafci th^ 

counfel fof the petitioners contended ; 

i* That the liew charter was void^ and that ih6 
only perfons who had a right to eleft members of 
Parliament for Hellefton, were the fubfiftimg free* 
men under the old charter* 

2. That if the charter were Valid, fiill the free- 
men appointed by it not having been in poffeffion 
of their franchife a year before the eleftiori, they 
were, by the ftatute of the 3d of the prefent King^ 
cap. 15, incapable of voting at the laft elci^ion, and 
therefore the only competent eleftors, at that time^ 
were the fubfifting members of the old corpora* 
tion* 

Their arguments were as follows* 

1 . If the old body exifted as a corporation when 
the charter paffed, and when it was tendered, ac* 
ceptance by the majority of the old corporators 
Was neceffary to ^lake it valid j and as they, after 
oppofing it in every ftage as containing eflential 
alterations and variations from the former conftitu- 
tion of the borough, rejefted it when offered for 
acceptance, it became, by fuch refufal, void to all 
intents and purposes. 

It 
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It is unneceflary to cite cafes to prove, that ac- 
ceptance is neceflary to give validity to a new char- 
ter granted to a fubfifting corporation. This is an 
eftablilhed and uncontrovertible principle of law, 
infomuch, that in pleading the new charter in fucli 
a cafe, you muft fet forth that it was accepted. 

The queftion then is, whether, in the prefent in- 
ftance, the old cdrporation exifted when the charter 
was tendered. 

It is admitted that it did not exift fo perfectly 
as to be able to eled new corporators fo as to con- 
tinue itfelf. But it was not, therefore, diffolved. 

Thei:e are only three ways by which a corporation 
can ceafe to exift: 

1. Forfeiture, by abu/er or non-nfer. 

2. Voluntary furrender. 

3. The death of all the natural ^tx^^onsj mem* 
bers of the corporate body. 

Forfeiture cannot diffolve a corporation but by 
judgment of oufter againft the whole. 

Surrender can only be by acceptance on record. 
—But there is no pretence of furrender in this 
cafe. 

And there is no queftion but that eight of the [20] 
natural perfons, members of the aggregate body, 
are ftill alive. 

It is true, that fome of the integral parts of the 
corporation are gone : There is no mayors and only 
one alderman: Therefore, it does not exift with 
fuflGicient vigour to continue itfelf. 

But 
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But it exifts fo as that the individuals^ who ftill 
remain members of it^ can do many afts, and ex- 
ercife feveral franehifesi as corporators (C); They 
can enjoy any right of common belonging to the 
corporation; they can accept of refufe a charter; 
and they can vote for members of Parliament; If 
they can, no new charter can transfer that right 
from them to another corporation* 

The cafes of Bewdley, Plymptori, Durhami and 
Golchefter, are authorities in pointy to prove this 
clo(Strine4 
[21] In the cafe of Bewdley (i), a new charter had 
paiTed the great feal in 1 708, and was tendered to 
the corporation jufb on the eve of an eleftion for 
members of Parliament; The corporation being in 
a fituation very fimilar to that of Hellefton, th^ 
charter was refufed by the fubfifting members of 
the old body. In 1 7 10, Mr. Lechmere was chofen 
one of the reprefentatives of the borough by the 
new corporation, and Mn Winnington by the 
members of the old who had refufed the charter. 
The matter was brought before the Houfe by pe- 
tition (2), when the three following refolutions 
were come to, 19 December, 17 10* 

I . Refolved, " That Salway Winnington, Rfq* 
is duly elefted a burgefs to ferve in this pri^fent 
Parliament for the borough of Bewdley* 



cc 



(l) I* Peere Williams, p. vol. iv. p. i^^. 
207^ The Queen, v. the bai»- (2) Journ. i fiec. 1710. voh 

lifFs and burgeiTes of Bewdley* xti. p. 408. coL u t* 
^handler's Debates, mt. 1J19. 

z. ilefolve^. 
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4. Refolved, «' That the chartefi Jdated the loth. 
** of April, 1708, attempted to be impofed upon 
*^ the borough of Bewdley, againft the confent of 
" the ancient corporation^ is void, illegal^ and [ii] 
** deftruftive of the cotiftitution of Parliament. 

3. Refolved, ** That an humble addrefs be pre* 
'* fented to her Majefty^ kying before her Majefty 
" the refolutioii of this Houfe^. and to defire her 
" Majefty that (he will , be pleafed to give direc- 
** tions to her Attorney General, to take the pro- 
" per methods for repealing the faid charter, and 
" for quieting the faid borough in the enjoyment 
" of their rights and privileges (i)^*' 

Accordingly, an addrefs was prefented, and, in 
compliance with that addrefs, a writ of Scire facias 
was fucd out to repeal the charter, and iflbe being 
joined upon it, the caufe was tried at the bar in the 
court of Queen's Bench, and a general verdift 
found for the Queen againft the charten 

Afterwards, indeed, a new trial was moved for^ 
and obtained, and then a fpecial verdift was found, 
which feems never to have been argued^ and no [23] 
further proceedings appear to have taken place. 
This will be objefted to the authority of this cafe; 
and it will be obferved, that the borough of Bewd- 
ley has ever (ince 17 12 acqtiielced under the charter 
of Queen Anne^ and that the corporation now 
exifts under it* But no argument can be drawn 
from the agreement of the parties, which muR have 

(i) Jotirn, vol. xvl p. 439, col. I. 

Vol.. IL C been 
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been the occafion of the proceedings being dropt, 
and the refolution of the Houfe of the i8th of De- 
cember, 1 710, is a diredt parhamentary decifion 
againft the legality of the charter. 

The cafe of Piympton was as follows. In 1684 

( 1 2 July), the corporation had been prevailed upon 

to furrender their charter, and a new one was 

granted by James the Second, 21 March, 1684^, 

under which new charter two members were ehofen 

and returned to Parliament; but on a petition of 

the mayor, bailiff, &c. of the old corporation ( i ), 

[24] the election and return were determined to be void, 

and the Houfe, 14 April, 1690, Refolved, "That 

" the charter, granted by the late King James to 

" the borough of Piympton, is illegal, and deftruc- 

" tive to the conftitution of the government. (2)." 

And John Avent, the pretended mayor, and 

returning officer, was fent for into the cuftody of 

the ferjeant at arms (3). 

The corporation of Durham has had no mayor 
for feveral years, and is in that imperfed: ftate that 
it cannot eleft one according to the conftitution of 
the borough. A new charter has long been in 
agitation, but the bifhop and the corporation dif- 
fering about the terms, it has never taken place, 
nor has he ever imagined that he could inipofc one 
upon them without their confent. Yet, in this 

(i) Journ. vol. x' p. 352, (2) Journ. vol. x. p. 378. 

co\ I. ^ infra, 24 March, col. !• 
i6|4. 29 March, 14 April, (3) Ibid, col. 2. 

1690. 

fituation. 



litiiatioh, they have elefted members of Parliamehf 
( I ), and nobody ever pretended that thofe mem- 
bers were illegally chofen. 

But the cafe of Golchefter is quite decifiVe. [25] 

In that cafe, as reported by Sir James Burrow 
(2), it appears that the corporation of Colchefterj 
under the old charter of the 15th of Charles thei 
Second, confifted of a mayor, to be chofen annually 
from among the aldermen, 1 1 aldermen, 1 8 affift- 
ants, and 1 8 common-council, the corporate name 
being, " TAe mayor and commonalty ^^^ 

In 1735, one William Seaber executed a bond 
to the mayor and commonalty. In 1740 there 
were judgments of oufter pronounced againft all 
the perforis aftmg dc faSlo as mayor and alderman 
in Colchefter, and all thofe perfons were dead be- 
fore the year 1763. 9 Sept. 1763, the prefent 
charter was granted, and accepted, and has been 
aded under ever fince: In Eafter term> 1766, the 
new corporation brought an aftion of debt on 
Seaber's bond againft his executor^ 

The queftion then was. Whether the prefent [26] 
corporation could maintain the aftion, which de- 
pended on another queftion, viZi Whether the old 
corporation was diflblved in 176 J. 
On this occafion Lord Mansfield (aid i 

The corporation is not diffolved by the judg- 
ments of oufter, and fubfequent deaths of the 






(i)One of the Members for (2) 3 6arr. 1866. Mayoif> 
Durhaiii waft 6n the Gom- and coitimonalty of Colchef^j 
aihtee^ ter^ v. Seaber. 

mayor 
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" mayor and aldermen, though they are without 
** their magiftracy. Their conftitution is not dc- 
** ftroyed and gone. Their former rights remain. 
*' Would not a freeman of Colchefter ftill con- 
*' tinue to have a rig^t to common, or to vote for mem^ 
** bers to 'Parliament ? — 

" I am clear, upon principles of law, that the 
old corporation was not abfolutely dijfolved and 
annihilated, though they had loft their magi- 
ftrates* — Where there is a judgment againft the 
corporation itfelf, the cafe would be of a different 
** confideration." ' 

The other Juftices, Wilmot, Yates, and Afton, 
concurred. 

This was decided after folemn argument by fomc 
of the ableft lawyers in Weftmmfter-hall. 

The very preamble of the new charter of Hellef- 
ton acknowledges that the old corporation was not 
diffolved ; for it ftates it to be " in danger of being 
" diffbhedr 

It therefore appears, from principle and prece- 
dent, that the old corporation exifted when the 
new charter was tendered j that, if there never had 
been a new charter, the old corporators had a right 
to choofe the reprefentatives for the borough ; that 
the new charter having been rejedted, it is to be 
confidered as void, and as if it had never exifted. 

But, if this dodrine were not fo clear as it has 
been fliown to be, ftill, 

a. The new corporators could not vote at the 

4 laft 
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laft elcAion, having been made freemen within 
the year. 

By the ftatute of the 3d of Geoige the Third, it 
is enadted, " That no perfon whatfoever claiming 
as a freeman to vote at any eleftion of members 
to ferve in Parliament for any city, town, port, [^8] 
or borough in England, Wales, and the Town 
" of Berwick upon Tweed, where fuch voter's 
right of voting is as a freeman only, (hall be 
admitted to give his vote at fuch eleftion, un- 
lefs fuch perfon fliall have been admitted to the 
*^ freedom of fuch city, town, port, or borough, 
** twelve kalendar months before the firft day of 
«< fuchcleaion(i).'* 

The prefent cafe is within the very words of this 
(latute; for the expr^ffion " admitted to his free- 
dom," ought not to be reftrained to a narrow 
technical fenfe, as implying only formal admiflions 
to freedom, which cannot take place when a cor* 
poration and its individual members are created 
by a charter, — ^The word " admit tedy^ is here ufed 
in its general popular fenfe. 

And certainly the cafe is within the fpirit of the 
ftatute. The mifchief which the legiflature meant 
to remedy appears by the title. It is called " An 
** a& to prevent occajional freemen from voting at [29] 
^* cleAions of members to ferve in Parliament for 
J* cities and boroughs." Thofe new corporators, 

(1) 3 Geo. III. cap. 15. } i, 

c 3 appointed 
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appointed only one month before the eleftion, 
were, furely, occaftonal freemen. 

If the adt were only to extend to freemen not 
admitted (to their freedom) above a year, in a fub- 
fjfting corporation, the greater mifchief would ftill 
remain without a remedy; for a minifter would 
have it in his power to elude the law, by creating 
by charter fuch a number of freemen^ as would 
fuffice to turn the eledion. 

Counsel fpr the fitting members, 

I. When the new charter paffed, the old corpo-^ 
ration was totally diffolved, 

%. The i\% who refufed the charter, cannot be 
confidered as afting, on that occafion, in a corporate 
(Rapacity, but merely as individuals^ and, therefore, 
their refqfal did not ^ffeft the validity of thq 
charter, 

3. The votes of the members of the new corpo- 
ration were not affedled by the ftatute of George 
the Third, 
[30] A corporation is a political perfon, which, like a 

natural perfon, is capable of a variety of anions. 
It may renew itfelf. It may acquire, or grant lands, 
or perfonal property. It may fue, or be fued, in a 
court of law- It may make laws and regulations 
for its own government, &c. 

The power of creating corporations is in the 
K-ing, by his prerogative royal. They all exift, 
either by charter, or by prefcription^ which frefumes 
a charter befqre the time of legal niejnory. They 

^rQ 
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are created for the purpofes, either of trade, or the 
adminiftration of juftice. 

Every corporation aggregate confifts of certain 

integral parts, chalked out by the hand which 

formed it. If it ceafes to have the form given it, 

if any of its vital parts are loft, it no longer exifts 

in that ftate in which it was endowed with its 

particular powers; it is no longer that thing on 

which thofe powers were conferred ; and therefore 

it ceafes to exift. 

One effential attribute of a corporation is the 
name. That name muji be employed in all afts 
done by the corporation. The name of the old [31] 
corporation of Hellefton was, " The mayor and 
^ commonalty ;" but as there neither is nor can 
now be a mayor, the name is loft. 

A corporation can only aft when aflembled in a 
corporate capacity (C), and there can be no legal 
aflembly unlefs it be called by the mayor, or chief 
officer (except in fome particular cafes where it is 
otherwife provided by aft of Parliament (i). 

If this corporation had been poflefled of lands, 
and oufted, they could not have brought an aftion 
to recover them. If their tenant were in arrears 
for his rent, they could not diftrain or fue for it. 
Jf their mace were taken away, they could not 
maintain trover for it as a corporate body, though 
the perfon who had the cuftody of it might, in hi^ 
Private capacity as an individual. 

(l) n Geo. J. cap, 4, Vide infra^ 

c a If 
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If the corporation was diflblved, the remaining 
individuals who had belonged to it could neither 
accept nor refufe the new charter but as indivi-r 
duals, and the refufal by fix of them cannot con^ 
elude any body but th^mfelves. 
[32] The general dodkrine applies with particular 
force to the prefent cafe, for here the eight fubfift-* 
ing corporators were chofen illegally, Johns has 
fworn that they were eleded in the fame manner 
with thofe who have been oufted (i). They might 
therefore have been all turned out, either by the 
ancient writ of Quo fVa) rantOy or by an information 
in the nature of a Quo Warranto filed by the 
Attorney General. The difcretionary rule with 
regard to twenty years poflfeffion is only binding on 
the court that made it. It cannot afFedl the power 
of the Attorney General. It ought not to prevent 
this Conimittee from enquiring into the titles of 
thofe men. Such limitations cannot be made to 
operate generally, and to conclude all p^rfons and 
all courts, but by aft of Parliament. 

The proceedings of the Houfe of Commons in 

the cafe of Bewdley will not have much weighty 

\%%\ when the whole of them are taken together, and 

the fpirit of the times when that cafe happened is 

taken into the account. 

In 1708, foon after the new charter was granted, 
Henry Herbert, Efq. a whig, was eleded under it, 

(i) This Johns himfelf ac- tion before the Committee, 
knowledged on kis examina- 

and 
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and returned ; and Salway Winnington, Efq. a tory, 
was chofen under the old charter. On a petition 
of Mr. Winnington (i), the Houfe, at that time, re- 
folved, ^* That Samuel Slade, nominated bailiff by 
♦* a charter granted by her Majefty (i. e. the new 
^* charter) for maintaining the peace and good 
** governnjent of the faid borough, was rightful 
** bailiflF of the faid borough, at the time of the 
*^ eleftion of a burgefs to this prefent Parliament ;" 
and declared that Mr. Herbert (then Lord Herbert 
of Cherbury) was duly eledted (2), In 17 10, a 
new conteft happened, but then the tories were, the 
reigning party, and the fteps which have been 
mentioned by the counfel for the petitioners were 
on that occafion taken by the Houfe. In 17 14, 
there was a third conteft, an^d the whig candidate [34] 
was chofen, and returned by the new corporation, 
Mr, Winnington, who was again a candidate, and 
ftood on the fame ground as formerly, peti- 
tioned (3) ; but, before his petition could be heard, 
the well-known revolution in the miniftry took 
place, and he judged proper to withdraw it (4). 

The profecution at law never came to a decifion. 
The firft verdi*^ was againft the opinion of the 
court. The Chief Juftice (5) had direfted the 
jury to referve the points of law, " for that they 

(1) Journ. vol. xvi. p. ii. vol. p. 123. col. 2. 17 May. 
col. I. 24 Nov. 1708. (4) Same vol. p. 135. col. i, 

(2) Journ. fame vol. p. 97. 24 May. Fide /upra, Introd. 
col. 2. 8 Feb. 1708-g. p. 15. 

(3) Joum. vol. xviii. p. 32. (5) Parker, afterwards Lord 
^L 2. 30 March 1715. Same Macclesfied. 

<« were 
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** were of too great moment to be determined 
*• without confideration." One of thofe points 
was, ^* Whether the corporation could fubfift 
*^ without one of its integral parts (i) ?** 

[35] I" ^hat cafe there was a fort of ground for con- 
tending that the old corporation was not diffolved, 
for there was a bailiff de faSto^ and judgment had 
been given for him (2) in 1707, on an information 
in the nature of Quo Warranto, The bailiff was the 
integral part of the corporation fuppofed to be 
loft^ 

But after all, as this caufe never came to a deter- 
mination, and the old corporation acquiefced in 
the new charter, which has been afted under ever 
fince, this cafe is rather in favour of the new char-* 
ter of Hellefton. 

\n the cafe of Plympton, there had been a com- 
pulfive furrender of the old charter, and the new 
one piaterially altered the conftitution of the bo- 
rough, by putting the magiftrates entirely in the 
power of the Crown, and by narrowing the right of 
eledtion. On thefe grounds the Houfe determined 
the new eharter to be illegal. This does not ap- 
pear direftly from the Journals, but it may be 

[36] fairly inferred from the hiftory of the many Quo 
Warrantos^ furrenders, and new charters, which 
made fuch a noife at the latter end of the reign 
of Charles the Second, and the beginning of that 
of James the Second, and particularly from the ac- 

(1) Pecre Wiil. he, cit, 

(2) Journ. vol. }^vi. 8 F^b. 1 708-9. 
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count given in the J ournals of the proceedings of 
the Houfe in the cafe of the borough of Ludlow, 
which had received a new charter fimilar to that of 
Plympton, in like circumftances, and in the fame 
year(i). 

Durham is in a fituation very different from that 
of the old corporation of Hellefton. In Durham, 
perfons acquire their freedom, either by fervitude 
or election into companies, at certain guilds holden 
by thofe companies. The admtffion by the mayor 
is a mere ceremony, and when there is no mayor to 
perform that ceremony, they are entitled to vote 
for members of Parliament without it. Tliere are 
new freemen made every day at Durham, although 
the corporation has been fo long without a mayor, 
io that there is no danger of the right of eleftion [37^ 
coming to be a fort of monopoly in the hands of 
two or three obfcure perfons, which would be the 
cafe in Hellefton, if the do6lrine cont(?nded for on 
the part of the petitioners were true. For no new 
freemen could ever have been chofen under the old 
charter. 

The determination in the cafe of Colchefter was 
fubftantially^w/?, for it was (liameful in the defend-^ 
ant to attempt to elude the payment of the money ; 
but, as a /?^j/ decifion, it gave great aftonifliment 
in Weftminfter-Hall, and the words which the 
reporter has put in the mouths of the Chief Juftice, 
and the other Judges, are unfupported by any cafe 
in his book, and are againft law. They contain 4 

(1) Joornt vol. x. p. 521, 5^2. %z Dec. 1690. 
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monftrous dodtrine. The court determined the 
caufe immediately after the counfel had finiOied 
their arguments, without leaving any interval for 
deliberation : and the counfel for the defendants 
cited no cafes, although many might have been 
produced in his favour, as, indeed, on examination, 

[38] many of thofe will appear to be, which are faid to 
have been cited againft him. 

But whatever may have fallen from the court on 
that occafion, the fame court, and two of the fame 
Judges, in a very recent cafe from this very bo- 
rough of Colchefter, upon a motion for a mdnda^ 
mus to the mayor and aldermen to choofe forty- 
eight guardians of the poor, under a ftatute of the 
9th and 10th of King William, by which a corpo^ 
ration was created, confifting of the mayor, alder- 

I men, and forty-eight guardians of the poor, refufed 

to grant the mandamus, bccaufe one of the integral 
parts being gone, the corporation itfelf was dif- 
folved (D). 

It is faid, the recital of the new charter ftates, 
that the " old corporation was in danger of being 
** diflblved ;** and thereby admits that it was not 
aStually extinSi, but if thefe words are to be taken 
fo very ftri&ly, flill they can only fhow that the 
Attorney and Solicitor General, who prepared the 
charter, doubted, where, in truth, there was no 
room for doubt. They are not the words of the 

[39I petitioners, and the whole of the charter proceeds 
on the fuppofition that a new corporation was to 
be created, not the old one revived. 

There 
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There are many authorities and cafes which (hew 
that the lofs of an integral part is to be confidcred 
as cKcafioning a diflblution of the corporation. 

In RoUe's Abridgement, under the title " QueUe 

chofe dijfolve la Corporatiotiy^ it is faid, ** If a 

corporation is made of brothers and iifters, and 
^^ then all the lifters are dead, all grants and aSs 
** done by the brothers afterwards are void ; for 
^* when the lifters are dead, it is not a perfedt cor- 
•* poration (i).*' 

And in Comyns's Digeft, vol. iv. p. 415. " If 
^ a corporation refufes to continue the eleftion of 
^* officers till all die who could make an eledtlon, 
^ the corporation is diflblved." 

In the third year of 'George the Firft, an infor- 
mation, in the nature of Quo Warranto^ was exhi- 
bited againft one Mr Painton, recorder of Banbury, 
for exercifing that office, when the corporation \ao\ 
having flipt the charter-day for the eleftion of their 
mayor, that integral part was gone. The court of 
King's Bench held, that Painton was not legal 
recorder, although he had been chofen when the 
corporation was full,becaufe it was now dijjblved[%). 
The parties acquiefced in this decifion, and ap- 
plied for a new charter. 

In 1723, the mayor of the borough of Tiverton 
having abfented himfelf on the charter-day for 
cle&ing his fucceflbr, no new mayor could be 

(i) Roll. Abridg. p* 514. let. L (2) 10 Modern, p. 346; 
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ehofen. The year following the Crown was applieci 
to for a new charter, and the bufinefs was referred 
to Sir Philip Yorke, and Sir Clement Wearg, then 
Attorney and Solicitor General j for their opinion. 
In their report, they ftate the foregoing cafe of 
Banbury, and, after obferving that the decifion 
there had not been contradicted by any fubfequent 
opinion of the court where it was made, nor of any 
fuperior court, they fay, " That they apprehend it 
[41] " comes up to the cafe before them, and is a clear 
" authority in law that the corporation of Tiverton 
" is at an end*" They therefore advife the King 
to grant a new charter (E). 

To prevent the inconvenience that attended the 
powder which the prefiding officers of corporations 
had of dijjolving them, by keeping out of the way 
on the day appointed by their conftitution for the 
election of magiftrates, it was enafted by the 
ftatute of the nth of George the Firft, cap. 4. 
•' That/t?r the future the corporation^ iii fuch cafes^ 
" Ihall not be deemed or taken to be dijjblved f and it 
is provided, that the perfons entitled to choofe the 
magiftrates (hall proceed to make the election on 
the day immediately following the charter-dayy 
without the mayor or other prefiding officer, and 
that the perfon next in office (hall hold the court, 
and be the prefiding officer for that purpofe. 

This ftatute is a legiflative authority to fhow the 
general rule to be true, that when an integral part 
of a corporation is loft, and cannot be reftored, the 
corporation itfelf is gone. Such a confequence is 

indeed 
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indeed prevented, as to the particular fituation td 
which the ftatute applies a remedy; and if only 
the mayor had been gone in Hellefton, fince the 
ftatute, the corporation might have continued it- 
felf, and might have elefted a new mayor. But 
there is no provifion in the ftatute touching cor- 
porations which are reduced, to have no legal 
members fufficient to choofe a mayor or other 
magiftrates. 

The borough of Maidftone, by a charter of 
James the Firft, was incorporated by the name of 
the " mayor, jurats, and commonalty of the town 
** and parifli of Maidftone/* The mayor was to 
be eledled out of the jurats, by their naming two, 
of whom the commonalty were to choofe one. The 
jurats, by the mayor, jurats, and commonalty, out 
of the inhabitants. The freemen, by the mayor 
and jurats. 

About the year 1 742, a new charter was ap- 
plied for, there being no mayor or legal jurat then 
exifting. But there were five or fix hundred firee- 
men, and about two hundred, of them oppofed the 
new charter. Sir Dudley Ryder, and Sir John [43] 
Strange, then Attorney and Solicitor General, to 
whom the matter was referred, after* ftating thofe 
£sid:s in their report (29 April, 1742,) delivered 
their opinion, that the corporation was dijfolved. 

In 1763, application having been made for a 
new charter for the borough of Carmarthen, it was 
granted, and accepted by the individuals to whom - 
it was tendered 5 but at the eleftign in 1768, 

twe^ity 
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twenty members of the old corporation, who, like 
the remaining eight in Hellefton, had enjoyed their 
franchife for above twenty years, offered to poll 
under the old charter, and were rejedled : and the 
Houfe, upon a petition, Refolved, 8 March, 1770, 
•* That they had no right to vote (i), (F)/* 

The prefent charter is very different from that 
of Plympton, and others granted by James the 
Second. They were juftly holden to be illegal, 
becaufe, as has been already obferved, they left the 
[44] members of the corporation at the mercy of the 
Crown, and narrowed the right of eleftion for 
members of Parliament, which the King has no 
power to do (2). The new charter of Hellefton, 
on the contrary, extends that right by encreafing 
the number of voters, a power which has never 
been refufed to the Crown, and is not fo much as 
queftioned by Lord Coke, when he lays it down 
that the right of eleftion cannot be rejtrained by 
the King's prerogative (3). 

The fituation of Hellefton called for a new char- 
ter, and the law officers, far from being reprehen- 
fible, did what it was their duty to do, when they 
advifed the Crown to grant it. In granting it, the 
Crown proceeded with the utmoft deliberation and 
circumfpedtion, counfel having been heard no lefs 
than fix times in the progrefs of the bufinefs. The 
alterations from the old charter are fuch as were 

(i) Joarn. vol. xicxii. p* (2) Coke, 4 laft^ p. 48^ 
763. col. 2. (i) 4 ^^^* ^^- ^''^* 

highly 
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highly expedient, and that chiefly oppofed was 
proved to be convenient by the conftant ufage of 
the borough ever fince the firft was granted. 

If no new charter had been granted, the old cor- 
porators maft, ex necejfitate^ have chofen and re- 
turned two burgefles to Parliament. But even in 
that cafe they could not have claimed a legal title 
to vote,* for it is impolTible that men not chofen 
agreeable to the old confl:itution fhould have a 
legal right to vote under it. Their votes de faSlo 
muft have been allowed, merely that the repre- 
fentation of the nation in the Houfe of Commons 
might not be defective (C), But now that abfur- 
dity is removed by the new charter. 

The old corporators complain of that charter 
with an ill grace, fince they are all thereby made 
members of the new corporation, when it was in 
the King's power -to have left them all out of it. 

If no charter can be valid but by their accept- 
ance, the confequence will be, that thofe fix men, 
and, when five of them are dead, the fingle one 
who furvives, will fend two members to Parliament. 
—Such an abfurdity cannot be the confequence of [46] 
legal principles. 

If the new charter is illegal, why has not a Scire 
facias been fued out in order to repeal it by the 
regular courfe of law ? 

That the votes of members of the new corpo- 
ration were not affeded by the ftatute of the third 
of the prefent King, is clear from the words of that 
flatute. The difqualification created by it, re- 

Vol. II. D gards 
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gards pcrfons admitted to their freedom within tRe 
year: a man never ean be faid to be admitted into 
what does not exifl. Till thofe men were made 
freemen by the wew charter, the corporation to 
which they belong had no exittence; therefore they 
cannot be faid to have been admitted into it.. 

This is alfo clear from the fpirit of the a6l. 
The occafion of pafling it is well known. The 
magiftrates of Durham had grofsly abufed their 
power of elefting and admitting freemen^ by pour- 
ing in about fix hundred during an eleftion for 
members of Parliament. The legiflature meant to^ 
put a flop to fuch abufes for th'e future. But 
there was no complaint at that time of any abufe 
of the prerogative in creating freemen, to ferve 
eleftion purpofes. It is impoffible to fuppofe that 
the Parliament had any view to freemen created byt 
charter. 

What would be the confequence of the conflruc- 
tion of the ftatute infifted upon on the part of the 
petitioners ? Let us fuppofe the new charter to be 
void, and the fole furvivor of the old corporators 
to die within a year before an eleftion ; will it be 
contended that, in fuch a cafe, there could be no 
members of Parliament chofcn for Hellefton under 
any new charter which the King could poflibly 
grant. 

Counsel for the petitioners, in reply. 

To contend that the eight fubfifting members 
of the old corporation were incapable of giving 

legal 
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legal votes, is to fay that, fince the reign of Queen 
Klizabeth, no man has either given a legal vote, 
or been legally elected, for the borough. of Hellef- 
ton, becauie, fince that time, there have been no 
freemen who had any other title, but what they [48] 
have, to their franchife. 

But there has been no judgment of a court of 
law againft them. An attempt was made to ob- 
tain fuch ajudgment againft one, but without fuc- 
cefsj and the Houfe, when the votes of perfons 
have been objefted to, whom they found in the 
open avowed pofleflion of their franchife, have al- 
ways enquired, whether their title has been quef- 
tioned at law, and if it has not, when there had 
been an opportunity, or, having been queftioned, 
if the attempt has failed, they have never fuffered 
it to be impeached before them. 

The cafe of the coiporation of Colchefter v. 
Seaber, is direftly in point to fhow that that of 
Hcllefton was not diflblved. The queftion which 
in that cafe was direftly before the Court was, whe» 
ther the corporation was diflblved or not ; and the 
court held tliat the Crown had only given new in- 
tegral parts to a corporation actually fubfifiing^ in 
order to revive it and give it vigour; and it is 
ftated, that what gave it that vigour was the accept- 
ance of the new charter. This flioWs that it might [40] 
have been refufed . 

It has been thrown out that this cafe was not 
warranted by thofc which were cited on the fide on 
which the decifion was given; but this will not 

i> 2 appear 
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appear probable to thofe who confider who the 
counfel, and who the judges were. And it is re- 
markable that the cafesof Banbury and Maid ftone, 
which on the prefent occafion have been cited as 
againft the principle of the Colchefter cafe, were, 
in that very cafe cited by Mr. Juftjce Wilmot as 
entirely confonant to it. 

The words in the recital of the new charter were 
not inferted through any flip or inaccuracy, but 
after the former words had been propofed, and the 
matter argued by counfeL The charter itfelf is, 
therefore, an authority, it is the authority of the 
Attorney and Solicitor General, to fliew that there 
was a corporation actually fubfifting ; and, if fo, it 
feems to be admitted that their acceptance was 
neceffary ro give validity to the charter, 
[^o] As to the report of the law-officers, in the cafe 

of Tiverton, which by the bye was no judicial de- 
termination, it appears by the conclufion, that they 
recommended the granting a new charter, becaufe 
** if the corporation was dijfolved^ they conceived no- 
** tiling but a new charter could reftore it, and if 
it was not dijfolved^ the new charter would not de- 
prive any perfon of the rights he might claim 
under the old corporation, or prevent any legal 
" enquiry whether the old corporation was dif- 
" folved or not." (E) The point, therefore, was 
not then decided, and it has been, fince, in the 
cafe of Colchefter. 

The purpofe of appointing the new corporators 
by name, can have been no other but to take them 

out 
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out of the operation of the ftatute of George the 
Third. But for the realons already given, they are 
ftill within the meaning and fpirit of that ftatute. 
A certain proof that the word " admittedy^ is not 
there ufed in a limited technical fenfe is this ; that 
in the very fame fentence, the fame word is ufed L5^J 
with regard to perfons received to vote at an elec - 
tion : " No freeman fhall be admitted to vote at 
*^ any eleftion, &c. unlefs fuch perfon (hall have 
'^ been admitted to his freedom twelve calendar 
** months, &c." If the legiflature had in that 
ftatute affixed any ftrift technical idea to the word, 
they would not, in the fame breath, have ufed it 
both in its technical and popular fenfe. The cafe of . 
Carmarthen is not at all parallel to this. Several of 
the twenty old corporators had joined in the petition 
for the new charter for that borough, and none of 
them had claimed to adt as burgefFes under the old 
one, from 1758 till 1768. The new charter was 
accepted by all the perfons named in it, and till the 
laft mentioned year, it had never been objedtcd to. 
The Houfe, therefore, thought juftly, that it was 
then too late to liften to any complaint againft it 
by men at whofe requeft it had been granted. (F). 

On Tuefday, the 14th of March, the Commit- 
tee, by their Chairman, informed the Houfe, that [52] 
they had determined. 

That Philip Yorke, Efq. and Francis Cuft, Efq, 
the petitioners, were duly eledled, and ought to 
have been returned, 

D 3 Accordingly 
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Accordingly the order was made which is ufual 

in cafes ot fingle return*?, when the determination 

is in favour of the petitioners, viz. 

Ordered that the deputy clerk of the crown 
do attend this Houfe (to-morrow morning) with 
the laft return for the borough of Hellefton, in 

*^ the county of Cornwall ; and amend the fame, 
by rafing out the names of the Right Hon. 
Francis Godolphin Ofborne, commonly called 
Marquis of Carmarthen, and Francis Owen, 

^* Efq. and inferting the names of Philip Yorke, 

and Fra!ncis Cuft, Efquires, inftead thereof 
(i).V 

But the next day when the deputy clerk of the 
crown attended according to the above order, Sir 
- Jdhn Hynde Cotton, the Chairman of the Com-, 
mittee, acquainted the Houfe, that the return upon 
[^8] which they had determined, was not that then in 
the hands of the clerk of the crown, but was an 
indenture of return executed by Richard Johns, 
alderman of the faid borough, and feveral other 
perfons, and which had been by the faid Richard 
Johns tendered to the (herilF of the county, but 
had not been by him annexed to the writ for the 
faid county, and that the faid return lyad been pro- 
duced to^the Committee by theflierifFof the coun^, 
ty. He then delivered Johns' return in at the 
table, and the order for altering the other being 
^ifcharged, a new order was made, 

(0 Votes p. 366. 

« That 
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^* That the^ deputy clerk of the crown do amend 
^^ the faid return, by taking off the file the inden- 
^* ture of return annexed to the writ for the coun- 
** ty of Cornwall, and by annexing thereto the in- 
** denture of return, executed by the faid Richard 
■^* Johns and others, and now delivered in at the 
V table." 

And this was done accordingly (1), 

(j) Votes, p. 369,370. 
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NOTES 



ON THE CASE OF 

HELLESTON. 

• 

Note pAGE lO. (A). The following were the additions and 
^^) alterations propofed to be made in the new charter. 

1. That there be a deputy mayor, to be nominated by the 
mayor out of the aldermen, and to a<3:, in his ficknefs or 
abfence from the borough, in like manner as the mayor 
could do if prefent. 

2. That there be a deputy recorder, as well as town clerk, 
to be nominated by the recorder for the time being, to aft 
in his {icknefs or abfence from the borough, in like manner 
as the recorder could if prefent, 

3. That the recorder, or his deputy, have a voice in all 
eleftions and corporate meetings, and take place next to the 
mayor. 

4. That all the aldermen, and the deputy recorder, be 
juftices of peace for the borough, and that the county 
juftices, who have never aSed wiAin the borough, be 
exprefsly excluded from afting therein. 

5. That in all aflemblies, or meetings for the eleftions 
of mayor, aldermen, recorder, and freemen, and in all a£ls 

VSSj to be done by the mayor, recorder, and aldermen, or the 
major part of them, the mayor, or, in his abfence, his deputy 
fhall, when the voices are equal, have acaftingvote; and 
that, upon the death of a mayor, the recorder, or, in his ab- 
fence, his deputy, (hall have a calling vote in the eleftion of 
a new mayor, when the voices are equal. 

6. That the freemen who, notwithftanding the charter, 
have by the ufage of the boroiigh been excluded from voting 

in 
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in the eleftion of new freemen, be exprefely excluded by the 
new charter, 

7. That the aldermen continue for life, unlefs removed 
for reafonable caufe. 

8. That a competent number of fit perfons be nominated 
and appointed by the charter to be freemen of the borough. 

P. 12. (B.) The report of the Attorney and Solicitor Note 
General on this occasion was, ^) 

" That they had been attended by counfel on the part of 
*' the petitioner, and alfo on the part of the remaining alder- 
^* men and fix of the remaining burgefles of the faid borough, 
** and that they fubmitted to their Lordfhips, that it was 
*' their opinion, that it would be expedient and juft for his 
** Majefty to grant a new charter of incorporation to the 
** faid borough, upon the general plan of the charter of 
*' Queen Elizabeth, with fome of the additions and variations 
^* which had been propofed to their Lordfhips, particularljj^ 
^« the two firft. 

" That the third contained an innovation in the form of [5^] 
** the conftitution, which, having been objected to, they did 
^ not think of fufficient confequence to be adopted. 

" That they recommended the 4th propofal to their Lord- 
^* ihips, e;Kcept fo far as it purported to exclude the juftices 
^* of the peace for the county at large, for that the reft of it 
*' was but a fmall, and that a convenient addition to the 
*« charter of the loth of Charles the Firft. 

" That they had made fome flight alterations in the 5th 
*' propofal, to anfwer the purpofes of it more completely, 
^' and propofed it to be as follows : 

** That, in aflTemblies or meetings foi* the eleSion of 
^ mayor, aldermen, recorder, and freemen, and in all afls 
« to be done by the mayor and aldermen, or the major part 
*< of them, where the voices are equal, the mayor, or, in his 
^* abfence, his deputy, (hall have the cafting vote : and that, 
^ upo^ the death of a mayor^ the perfon who laft ferved the 

4< office 
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^ « office of mayor prefent at fuch eleflion Ihall have the 

(B) '* carting vote in the eleftion of a new mayor, if the voices 
^ m 'yt^^ m ^ ^< bc equal. 

" That the 6th propofal, though it had been ftrongly op- 
^' pofed, they thought fit to be adopted, as it provided a 
** method of ele£lion which had been conftantly prailifed in 
*^ the place, though not fuitable to the legal conftr udtion which 
^* had, at length, been put upon the old charter. — That the 
C57] " oFd charter being now removed, it feemed moft expedient 
** to give the fandiion of Jaw to the cuftom of the place. 

** That they thought the 7th propofal very reafonable j 
** and that the 8th was of courfe,'^ 

[^ In the charter of Queen Elizabeth, only the mayor 
and aldermen were fpecifically appointed. There was pro- 
bably a conliderable number of old freemen exifting at the 

Note * ^' ^^> 3'> 45' (^'^ ^^ would feem that there are two 

(C) very different ways in which a man may exercife the fran- 
chife of a corporator. 

1. He may, as a member of the corporation, concur in 
the joint aft of the aggregate body. Such joint or corporate 
acts as require the concurrence of all the eflential t?itegral 
parts of the whole cannot be performed, when any of thofe 
integral parts are loft. Of this fort are, The taking or 
granting lands, bringing or defending aSions, and fo forth. 

Whether the acceptance or refufal of a new charter, fo as 
either to complete its validity, or to make it void, are fuch 
afts as have juft been defcribed, and require that the cor- 
poration (hould poflefs all its neceflary integral parts, or 
whether they may not be done by the major part of the re- 
maining individual members of an imperfedl and mutilated 
corporation, was one of the queftions agitated in this cafe. 

2. A corporator may feverally and individually do afts, 
and enjoy privileges, which, however, he is only entitled to 

[583 ioy or enjoy, as being a member of an aggregate body. Of 

3 this 
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Ais fort are, The voting for a member of Parliament, exer- Nets 
cifing a right of common, and many others which might be v^J.^^ 
mentioned. " It is no new thing," (fays Lord Holt, fpeak- 
ing of a corporator's right of voting for a member of Parlia- 
ment) " but agreeable to the lules of law, that a franchife 
** fliould be vefted in the congregation aggregate, and the 
" benefit of it to redound to the particular members, and to 
" be enjoyed by them in their private capacity J* (Lord 
Raym, p. 952.) 

According to the doftrine in the cafe of the corporation 
ofColchefter againft Seaber, adls and privileges of this fort 
may be done or enjoyed by the individual members of a 
corporation, although the aggregate body has loft fome of 
its eflential integral parts. This was the other main queftion 
on the firft point in this cafe. We muft conclude from the 
event of the caufe th^t the Committee decided on the firfl 
point, and adopted the do6trine contended for by the counfel 
for the petitioners, becaufc they confidered the legal retur*^* 
to be that which Johns made. If they had thought that the 
only thing that vitiated the votes of the new corporators was 
their being made within the year, ftill the return by Rogers 
would have been rhe legal return, and as the fix old cor- 
porators voted at his poll (though under a proteft), their fix 
votes being (on fuch a fuppofition) the only good ones on 
that poll, his return would have been amended according to 
the firft order made by the Houfe for that purpofe, 

P. 38, (D.) A gentleman*, who was the leading coun- [59] 
fel on one fide, in that cafe, has favoured me with the j^^ 
following note of it. (D) 

The King againft the Mayor and Aldermen pf Col- 
chester. Trin. 14 Geo. III. 1774. 

Upon a rule to (hew caufe why a mandamus (hould not 
go to the mayor and aldermen of Colchefter, to proceed to 

• Mr. Wallace, afterwards Attorney General. 

an 
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an ele£lion of 48 perfons duly qualified under the a£l of the 
9th and 10th of William the Third, to h^ guardians of thi 
poor of the faid town, the cafe was this : 

By the ftatute referred to, a corporation was created, 
confiding of the mayor and aldermen of Colchefter for the 
time being, and of 48 other perfons, guardians of the poor, 
to be chofen in a manner prefcribed, for the purpofes of 
afleffing and levying the poor rates in the town of Colchefter, 
building hofpitals, workhoufes, &c. 

By the provifions of the ad, the firft 48 guardians were 
to be chofen at once, 12 out of the inhabitants of a certain 
defcription within each of the four wards into which the 
town is divided. The fix of each twelve who were firfl 
cledled for every feveral ward were to ceafe to be of the 
corporation at the end of two years, and fix others to be 
chofen in their room by the inhabitants of the refpedlive 
wards, at a meeting to be holden by the mayor and aldermen 
for that purpofei that is, 24 new guardians were to be 
chofen every fecond year for the whole town, arid all the 48 
to be changed every four years, 
r6ol Informations in the nature of quo warranto having been 

exhibited, about the year 1740, againft the then mayor and 
aldermen, and judgments of oufter obtained thereon, there 
ceafed to be any mayor or aldermen, and there could be none 
chofen agreeable to the charter. The confequence of this 
was, that there could be no meeting holden for the election 
of new guardians according to the regulations of the aft of 
King William ; neither could the remaining guardiaris hold 
any meetings for difpatching the bufinefs of the corporation, 
for they too were, by the aft, direfted to be holden by the 
mayor and aldermen. To remedy thefe inconveniences, a 
temporary aft pafled in 1742, (15 Geo.TI.) impowering 
pertain governors of a charity, who were alfo chofen under 
the ftatute of King William, to hold the meetings for the 
management of the bufinefs of the corporation, and appoint* 

ing 
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iflg 12 perfons nomlnatim to officiate in the room of the Note 
mayor and aldermen, during the continuance of this tem- v^f^ 
porary aft, or till the King (hould be pleafed to re- incorpo- 
rate the town, and no longer. This aft expired fome time 
in 1745, and from that time the poor-rates were aflefled, 
levied, and difpofcd of, by parochial overfeers, appointed by 
the juftices of the peace for the county, according to the 
general law eftabliftied by the ftatute of Queen Elizabeth 
(i). In 1763, the King granted a new charter, which re- 
vived the corporation of the borough with its former con- r6il 
llitution. The poor-rate however continued to be under 
the management of parochial overfeers, with this difference, 
that thofe overfeers were now nominated by corporation 
juftices appointed under the charter. There had been no 
cleftion of guardians of the poor under the ftatute of King 
William, fince 1742, and the corporation created by that 
ftatute had entirely ceafed from afting fince 1745, fo that 
for a long time there had not been one of the 48 guardians 
exifting. 

The mandamus was now applied for to compel the mayor 
and aldermen, (under the new charter of 176J) to hold a 
meeting for the eleftion of 48 guardians, according to the 
ftatute of William the Third. 

On the part of thofe who made the application, (befides 
arguments of convenience and policy, drawn from opinions 
of perfons living at Colchefler, declared in their affidavits) 
the cafe of the corporation of Colchefter and Seaber was 
much relied on, as proving that tha mayor and aldermen 
were now to be confidered as holding their offices under the 
old charter of the town, which had only been revived by 
Aatof 1763. This being the cafe, it was faid that they 
were internal parts of the corporation created by the ftatute 

(j) 4.3 Eliz. cap. 2, 

of 
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of King William, and competent to hold a meeting fdt the 
eledion of the 48 guardians. 

On the other fide, (befides the arguments of* expediency 
alfo) it was faid, among other things, that by the ftatute 
[62] of William the Third, a power of choofing 48 all at one 
time was only given ^ov once after the creation of the corpo- 
ration I that fu^h powet had been exercifcd, and was now 
gone. 

Lord Mansfield. 

" The policy of the a<£l is not open to dircuHion. If it 
" were, I am of opinion that it is better to have a large 
^ diftri6l than a fmall one. 

** My great difficulty is, whether we can grant a manda" 
*« mus to revive the corporation. But it fecms to me to be 
** dijfolved, I confider the mayor and aldermen as one 
** integral part, and the 48 as another integral, part. The 48 
** muft be fuppofed all gone. The reft of the corporation 
** created by the temporary law is alfo gone 3 fo there is 
" not a fingle member left. 

" Whether the revival of the corporation of the borough 
** extends to this power of choofing the guardians members 
*' of the other corporation, is a queftion very difFerent from 
** the queftion in Seaber's cafe. The temporary aS of 
** George the Second feems to fuppofe it would extend to 
^ that when it (hould take place. I fliall not go upon that. 

" I do not remember any inftance of a mandamus for aa 
*' integral part.*' 

Mr. J. Aston. 

** There is no inftance o(z?nandamus to reftore an integral 
" part. A mandamus is difcretionary, and the court will 
*' not grant it in fuch cafe." 
[63] ^ Nota, The court was of opinion they could not grant 

* a mandamus or a whole integral part, and that the corpo- 
^ ration, which was to confift of two integral parts, by the 

c diflb- 
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^ diflblution of one of thefe, was itfelf diffolvcd. But if the Note 

* law were otherwife, yet, as the mandamus is difcretionary, y_^'^ 

* the court would not, under the prefent circumftances, grant 

* it, as it would introduce fo much confudon.' 

P. 41, 50. (E). [The Report of Sir Philip Yorke and Note 
SirC. Wearg, the Attorney and Solicitor General, in the ^ ' 
cafe of Tiverton. 

« To the King^s Moft Excellent Majefty ; 

'* May it pleafe your Majefty, 

" In humble obedience to an order of their excellencies 
«* the late lord Juftices, made in council the 19th day of 
" September laft, whereby we were commanded to examine 
* the annexed petition of Roger Chamberlain, John Up- 
** cott, William Upcott, George Davy fenior, George 
** Davy junior, and John Triftram ; fix of the capital bur- 
" geffes of the corporation of the town and parifli of Tiver- 
** ton, in the county of Devon ; and of William Upcott 
•* junior, Daniel Woodward, Clement Govett, Caleb Ing- 
** lett, Charles Plympton, and William Froft ; fix of the 
<< affiftants of the faid town and corporation ^ and to report 
•• to their faid excellencies in council, what we conceived 
^ proper to be done therein : And alfo in humble obedience 
•* to one other order naade by their excellencies in council, 
" on the 14th Day of November laft, referring to us the 
«* annexed petition of Samuel Burridge, Efq. Oliver Peard, 
*' Efq. Peter Atkins, Efq. Nathaniel Thorne, Efq. Peter 
** Bartowe, Leonard Beagdon, William Hewlett, William 
** Burridge, John Norman, Robert Dunsford, and John 
'^ Maunder, Gentleman, and others, the inhabitants of the 
** ancient town, borough, and parifii of Tiverton, in the 
" county of Devon j and commanding us to examine th6 
^ fiime, and report to their excellencies our opinion there* 
*^ uponj» and alio in humble obedience to another ordet 

•' made 
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** made by their exeellcncies in council, on the faid 14th of 
" November, whereby we were commanded to examine 
" the annexed petition of the capital burgeffes and afliftants, 
** together with the burgeffes inhabiting the town and parilh 
" of Tiverton in Devon, and report our opinion thereupon, 
*' to their faid excellencies in council ; and alfo in humble 
*' obedience to one other order made by their excellencies in 
** council on the 5th day of December laft, whereby we were 
*' commanded to examine the annexed petition of Samuel 
" Burridge, Efq. Oliver Peard,Efq. Nathaniel Thorne, Efq. 
** Peter Barlowe, Leonard Blagdon, William Hewett, Wil- 
" liam Burridge, John Norman, Robert Dunsford, and John 
" Maunder, Gentlemen, and others, the inhabitants of the 
** ancient town, borough, and parifli of Tiverton in the 
•* county of Devon ; and to report our opinion to their faid 
*' excellencies in council ; we. have confidered the faid 
^ feveral Petitions, the firft whereof fets forth, 

'* That King James the Firft, in the thirteenth year of 
** his reign, granted a charter to the faid town and parifh of 
** Tiverton, whereby he incorporated the fame by the name 
** of the mayor and burgeffes, and that the fame was to 
*' confift of a mayor, twelve capital burgeffes, and twelve 
^' afliftants \ the mayor to be chofen out of the twelve capi- 
** tal burgeffes yearly and every year, on Tuefday next after 
*' the Feaft of St. BarthoIemew> between the hours of nine 
•* and twelve in the forenoon, by the faid mayor, capital 
" burgeffes, and afliftants of the faid town and pari(h of 
*' Tiverton, for the time being, or the greateft part of them ; 
« and that the faid mayor, fo chofen, (hould be fworn on 
*' Tuefday fortnight after the faid day of election, aad (hould 
«* continue in his faid ofiice of mayor for the fpaceofone 
*' year, next after he fliould have taken the faid oath of 
** office. 

" That Tuefday the twenty-feventh of Auguft laft was 
« the day whereon, by the faid charter, the cleiaion of a 

'* mayor 
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" mayor ought to have been made, at which time there hap- 
^' pened to be two vacancies in the faid capital burgeifes and 
** afflftants, and thereby the petitioners, being twelve in num- 
^ ber, became the majority of the faid capital burgefies and 
*^ affi(lants. 

^ That, in obedience to the faid charter, and in refpeft to 
'^ Samuel Burridge, Efq. then mayor of the faid town, the 
^ petitioners did go to the faid mayor's dwelling houfe in the 
" faid town, on the faid Tuefday the twenty-feventh day of 
^ Auguft laft, in order to attend upon him to the common 
" Town-hall (the ufual'place of fucheleSion) and .to proceed 
" there to the choice of a mayor of the faid town, forthe year 
** enfuing, where, finding Mr. William Burridge, brother and 
^^ fervantof the faid mayor in the faid houfe, and a member of 
" the faid corporation, the petitioners enquired of him the 
" faid William Burridge for the faid mayor, who anfwered, 
^^ that he the faid Wiilliam Burridge was not obliged to tell, 
*^ and did not know when 'the faid mayor 'would return 
^^ until he faw him ; that then the petitioners afked for 
" the key of the Town- hall,^ and where it was, and were 
^ anfwered by the faid William Burridge that he could not 
« tell. 

" That the petitioners went immediately to the common 
*' Town-hall, and found the door thereof locked or bolted, 
^ and remaining in the pailage next and before the door of 
^ the faid hall, before eleven of the clock in the forenoon of 
^ the fame day Mr. John Richards, deputy town-clerk of 
^ the faid corporation, did then and there produce a paper, 
'^ containing the names of the (aid mayor, and of all the 
^ capital burgeifes and affiftants, and did twice read and 
^ call over dieir faid names $ and all the petitioners then 
^ and there anfwering to their names, the faid mayor and 
** the reft of the faid capital burgeflcs and affiftants being 
4^ abfent, the petitioners being the majority of the faid elec- 
^ tors of a mayor, did, between die .hours of eleven and 
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'* twelve o'clock of the forenoon of the fame day, there prow 
cced to the choice of a mayor for the year enfuing ; and 
unanimoufly voted, nominated, and elected the petitioner 
" JohnTriftram, one of the capital burgeffes of the faid con^ 
** poration, mayor of the faid town and parifh for the year 
" enfuing, though the petitioners vtrere advifed fuch eledlion 
*• was not of force by reafon of the abfence of the then mayor. 

*< That the faid Samuel Burridge, the then mayor, did not 
*' appear at any time during the faid eledion, nor was any 
'* mefTage or excufe brought from the faid mayor, although 
*' fomc of the petitioners did attend there till long after 
*' twelve o'clock in the fame forenoon ; nor did the faid 
** Samuel Burridge (as the petitioners could difcover or 
" find) appear at the faid hall at any time before twelve 
** that day, or after, or proceed in any manner to any elec- 
*' tionofa fucceeding mayor. 

** That the faid mayor did the day next before the faid day 
** of eledion, caufe the public cheft, wherfcin were kejyt 
** the charters, records, and other writings belonging to the 
" faid corporation, to be removed out of and from the 
*• Town-hall (where the fame were always kept) and car* 
** ried the fame to his the faid mayor's own houfe in Tiver- 
*' ton aforefaid, where the fame then remained (as the peti- 
" tioners believed) ; and about feven o'clock in the even- 
<' ing, before the faid dayof eledion, the faid mayor did ride 
^^ out of the faid town in good health, and was abfent the 
*' feid whole day of eledion, and wilfully deferted the exc* 
" cution of his office, as the petitioners believed. 

*^ That the faid mayor, (hortly before the faid day of elec* 
.** tion, endeavoured by large fums of money and other gra- 
** tuities to engage feveral of the petitioners to vote in the 
i' choice of a mayor, and of a capital burgefs and affiitant 
*' then vacant, as he the faid mayor fliould direft. 

^^ That by the faid illegal and arbitrary negleds and sl&s 
^< of the (aid mayor, in contempt of his oath of office, the 

<* faid 
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*' faid corporation is notorioufly injured and aggrieved, 
*' and all juftice is obftru>Sted in the faid town and parifli, 
" which is of large extent and very populous, and exempt 
" from the jurifdidlion of the j offices of the peace for the faid 
" county at large; and unlefs timely relieved by their faid 
" excellencies, would tend to the .utter ruin of the faid cor- 
" poration, there being no claufe in the faid charter for the 
** mayor to continue after his year of office. 

*' The petitioners therefore humbly prayed their excel* 
" lencies, that the hardlhips of the petitioners cafe being 
" confidered, their excellencies would be pleafed to order 
" a writ to iffue under the great feal, to authorize and com- 
" mand the capital burgeffes and affiftants of the faid corpo- 
" ration, to proceed to elefl a new mayor for the faid corpo- 
" ration (as had been done in cafes of like nature in other 
" corporations) or that their excellencies would give fuch 
" orders therein as to their wifdom fhould feem fitting. 

" The petition of Samuel Burridge, Efq. Oliver Peard, 
" Efq. Peter Atkins, Efq. Nathaniel Thorne, Efq. Peter 
** Bartowe, Leonard Blagdon, William Hewett, William 
*' Burridge, John Norman, Robert Dunsford, and John 
f' Maunder, gentlemen, and others, the inhabitants of the 
" ancient town, borough, and parifh of Tiverton, in the 
" county of Devon, fets forth. That his late Majefty King 
" James the Firft, by his letters patents under the great 
^ feal of Great Britain, bearing date the tenth day of 
" Augufl, m the thirteenth year of his reign, did incorporate 
*' the inhabitants of the faid town and parifli by the name of 
" mayor and burgefTes ; confifling of a mayor, twelve capi- 
^* tal burgefTes, and twelve affiflant burgefTes ; and did, by 
^* the faid letters patents, conflitute Richard Hill alias 
*' Spurway, to be the firfl mayor of the faid town and parifh, 
^ willing that he fhould be and remain in the office of 
f* mayoralty from the date of the faid letters patents, until 
** the Tuefday next after the feafl: of St, Bartholomew tbeti 
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" next foHowing, and from thence until another capital 
<' burgefs (hould be chofen to the fame office ; and did 
" thereby dire£l that if the mayor for the time being (hould 
*' happen to die, or be removed from his office, that then 
«* and fo often it (hould and might be lawful for the capital 
tt burgeflTes and affiftants for the time being, or the major 
** part of them, to choofe one other of the capital burgefJes 
*« to be mayor, and that he fo chofen, (hould exercife the 
*' faid of^ct during the refidue of the year, and until another 
^ fhould be rightfully and lawfully chofen to the office of 
•* mayor j and did, by the faid letters patents, alfo dire£t that 
*' annually, up<m the Tuefilay next after the feaft of St* 
" Bartholomew, the mayor, capital burgeffes, and affiftants, 
<^ or the major part of them for the time being, might and 
^ (hould have power and authority to choofe and nominate 
^ one of the capital burgefies to be mayor, which perfon (b 
*' defied, was to be fworn into the faid office on Tuefday 
** fortnight next after fuch his eletSlion; and the oath of 
** office which he then took is to the efFeft following : 
«< That he (hould well and truly ferve the King's Maje(ty 
«* in the office of mayoralty, and as ma}«or for and during 
** the fpace of one whole year thence ntxt following, and 
*' untih another (hould be lawfully fworn. 

'* That upon the twenty-eighth day of Auguft I72»> 
^^ the petitioner Samuel Burridge, then one of the faid 
^ capital burgefTes, was duly elected, and upon the eleventh 
« day of September then next following^ was fworn into the 
^ (aid office of mayor, by taking the oath aforebid, which 
<^ find office was duly executed by him until the tenth day 
^ erf" September laft, about which time the faid Samuel Bur- 
^ ridge was then informed that ieveral illegal and arbitrary 
^^ deftgns had been framed among certain numbers of the 
•< fiud corporate body and others, and particularly to carry 
i^' awa^ by force and violence at or before the eledion of a 
^ flaayor^ the charter and writings belongixig to the bxi 

** corporation; 
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" corporation ; and that for the executing of fuch defigns, Note 

^ and to fupport one the other therein, they bound them- ^^_^ 

** felves to each other by pecuniary as well as religious 

" ties, as by proper affidavits will be made appear. But for 

^ the avoiding thereof, and the ill confequences which might 

** have enfued thereon, the (aid Samuel Burridge did not 

** attend on the twenty-feventh day of Auguft laft, being 

" the day appointed for the election of a mayor, not appre- 

^ hending that any inconvenience could happen to the cor- 

^ poration by fuch his non-attendance, but he might have 

" held over until another mayor could be freely and duly 

** elefted, in regard that the oath which he took at the 

" entrance into his office, required him to exercife his 

" office until another (hould be lawfully fworn, and fome of 

^ his predecefTors in the faid office had held over after the 

** expiration of their year. 

** That the petitioners had been fince informed and ad- 
** vifed, that, by the terms of the faid letters patents, no 
** mayor can exercife his office for any longer time than one 
" year, and hath no legal authority to hold oVer for another 
" year ; (o that the faid Samuel Burridge, or any other per- 

* fon not being ele£led into the faid office of mayor upon 
** the twenty-feventh day of Auguft laft, there was not any 
^ legal mayor then in being, nor could any mayor of the 

* faid borough be thereafter duly eleiSed, and that fuch 
^ others of the petitioners as were capital burgefles and 
^ affiftant burgeffes of the faid corporation, could no lon- 
" ger execute their offices, for that the body corporate, 
" ere<£led'by the faid letters patents, was (a$ the petitioners 
« were advifed) diffolved, and the powers, liberties, and 
" franchifes thereby granted, were loft and extinguiflicd, to 
" the great damage and confufion of the inhabitants of the 
^ faid town and parifh, which is very populous, and greatly 
^ concierned in carrying on the woollen manufadlory, and 
^ that the.fame cannot be reftored or continued without the 
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Note " interpofitlon of your Majefty's moft gracious bounty and 
(^) ^ «i favour towards the inhabitants of the faid town and 
*^ parifti. 

" In confideration whereof, the petitioners humbly pray-. 
^ ed, that their excellencies would be gracioufly pleaied to 
•* grant and reftore to the inhabitants of your Majefty's 
<^ faid ancient borough, town, and parifti of Tiverton, the 
<* powers, liberties, and franchifes enjoyed by them under 
f' the faid letters patents, by granting your Majefty's moft 
*^ gracious letters patents of incorporation and reftoration, 
•^ with fuch powers and claufes, and in fuch manner, as to 
" their excellencies great wifdom ftiould feem meet. 

" The petition of the capital burgefles and afHftants, to- 
*^ gether with the burgefles inhabiti«ig the town and parifli 
<.^ of Tiverton in Devon, fets forth, That King James the 
^^ Firft, in the thirteenth year of his reign, granted a charter 
" to the faid town and parifti, whereby he incorporated the 
•^ fame, and out of the burgefles were to be chofen a mayor, 
*' twelve capital burgeflTes, and twelve afliftants, and or- 
*^ dained that there fliould be a new mayor annually chofen 
*' out of the twelve capital burgeflTes, on Tuefday next after 
<* the feaft of St. Bartholomew, by the mayor, capital bur-«- 
*^ gefl!es, and afliftants, or the major part of them. 

" That on the faid charter day of eledion for the year 
*^ 1723, and at the accuftomed hours, the major part of the 
^* capital burgefles and afliftants did meet at or before the 
*f ufual place of e]e(Slion, in obedience to the faid charter, 
" and elefled a mayor, though the petitioners were advifed 
*^ fuch eledlion was not of force, by reafon of the abfence of 
*^ the late mayor, 

" That the petitioners have been ever zealous for the 
•f fupport of the prcfent government as eftabliftied in your 
*.' M<ijefty's royal family, and have done nothing whereby 
*^ the faid ancient charter might be deemed forfeited, and 
♦• therefore they humbly prayed that their faid excellencies 
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*• would be pleafed to continue the famCj and iflue a writ 
** under the great feal, to authorize and command the capi- 
'* tal burgefles and affiftants to proceed to eledl a new mayor, 
** or that their excellencies would give fuch orders for 
** the prefcrvation of their faid ancient charter, and for the 
^* eftablifliment of the government of the town, as to their 
** wifdom fliould feem fitting. 

" The other petition of Samuel Burridge, Efq. Oliver 
** Peard, K(q. Nathaniel Thome, Efq. Peter Bartbwe, Leo- 
** nard Blagdon, William Hewett, William Burridge, John 
" Norman, Robert Dursford, and John Maunder, gentlemen, 
** and others, inhabitants of the ancient town, borough, and 
^' the parifli of Tiverton in the county of Devon, humbly 
** prayed that their excellencies would be gracioufly pleafed 
'* to grant and reftore to the inhabitants of your Ma- 
** jefty's faid ancient borough, town, and parifli of Tiver- 
" ton, the powers, liberties, and franchifes enjoyed by them 
" under the faid letters patents, by granting your Majefty's 
" mofl: gracious fetters patents of incorporation and refto- 
** ration to the late members of the faid corporation, in- 
** habiting within the fame, according to the ancient ufage 
" and practice thereof, together with fuch other powers and 
*' claufes, and in fuch manner as to their faid excellencies 
** great wifdom fliould feem meet. 

** And we moft humbly certify your Majefty that we 
" have been attended by the agents of the fcveral peti- 
*' tioners, and have heard council on both fides, and upon 
*' fuch attendance feveral fads were agreed by the council 
** for the rcfpedlive parties, viz. 

" That King James the Firft-,on the tenth day of Auguft^, 
« ill the thirteenth year of his reign, granted a charter to 
" the inhabitants of the faid town, and parifli of Tiverton, 
*' (being the only charter under which they appear to have 
*♦ a<^ed) whereby he incorporated them by the name of 
** mayor and burgefles, to confift of a mayor, twelve capital 
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" burgcffeSj and twelve aiSftants ; the mayor to be chofen 
** out of the capital burgeffes yearly, on the Tuefdaynext 
" after the feaft of St. Bartholomew, by the faid mayor, ca- 
" pital burgeffes, and afliftants for the time being, or the 
•' major part of them. That the mayor fo chofen fhould be 
«' fworn on the Tuefday fortnight after his eledion, and con- 
*' tinue in his office for the fpace of one year next after he 
'* fliould have taken the faid oath. 

" That upon the twenty-eighth of Auguft, one thoufand 
" feven hundred and twenty-two, being the charter day for 
** eledling a mayor, Mr. Samnel Burridge was duly elefted 
" mayor of the faid corporation, and on the eleventh of 
** September following regularly fworn into the faid office, 

** Thaton the twenty feventhday of Auguft, one thoufand 
« feven hundred and twenty-three, being the charter day for 
« eledling a mayor for the year enfuing, a majority of the 
<^ capital burgeffes and affiftants did at the ufual time af- 
" femble before the Town-hall, the door then being locked, 
*^ and did then and there in the abfence of Mr. Burridge, the 
'' then mayor, give their votes for Mr. John Triftramto 
•* be mayor for the year enfuing ; but that Mr. Tri'ftram 
*' was not fworn into the office of mayor, nor any other per- 
*' fon ele£ted to be mayor, 

** The council on both fides likewife admitted, that the 
'* election of Mr. Triftram to be mayor in the abfence of 
<^ Mr. Burridge, then mayor, was void. And although 
*« fome of the petitioners in the firft and third petition had, 
^'^ in Hilary Term laft, obtained a rule of your Majefty's 
*< court of King's Bench for a mandamus to fwear the faid 
« Triftram into the office of mayor, yet their agents and 
** council declared they had not nor did intend to fue out 
*^ fuch writ, or proceed upon the faid rule. 

** It was likewife admitted by thecouhcilon both fides, that 

** the confequence of not proceeding to an eleftion upon the 

'^ charter day, one thoufand (even hundred and twenty- three 
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« was, that there not being any head of the corporation, the Note 

<* other members could not do' any corporate a6l whatfoever, ^ _: t1 

** either for the adminiftration of juftice, prefervatioii of their 

" rights, or to aofwer any of the purpofes for which they 

*^ were incorporated, but were in a ftate of inability to ad, 

^ and mufl: for ever continue fo, without the affiftance of 

** yourMajefty's favour in fome method or other. 

" Thefe points being admitted by both fides, the council 
^^ for the petitioners in the fecond and fourth petitioninfi (led, 
^ that the corporation was diflfolved, and that nothing but a 
^ new charter could reftore them to their corporate capa« 
** city. 

^ In maintenance whereof they urged the following ar* 

* guments : 
" That this corporation was a political body, created by 

^ charter, upon which charter the terms and conditions of its 
" being did depend, 

" That by the charter of the thirteenth of Kipg James 
" the Firft, a mayor was an effential integral pait of this cor* 
" poration. 

'* iThat without a mayor, or a capacity in the reft of the 

* members to eledl one, it ceafes to be the fame body created 

* by the charter, and having no other fupport but the char- 
ter it muft be difTolved, and nothing but a new charter 
Can create them de novo. 

** They relied upon the cafe of Mr. Painton late recorder 
of Banbury, which was adjudged in your Majefty's court 
of King's Bench in Michaelmas Term, one thoufand 
Teven hundred and feventeen, in which cafe an information 
>vas exhibited againft the defendant for exercifing the of- 
fice of recorder of Banbury i and upon the pleadings it ap'- 
peared, that the inhabitants of Banbury had been incorpo* 
rated by a charter of the thirteenth of King James the Firft, 
v^bich dire&ed the mayor to be annually eledled on a cer- 
tain day> to continue for a year without any power given 

" for 
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Note " for holding over, and that upon the charter day, one thou- 
(^)^ " fand feven hundred and fifteen, they had neglefted to 
" choofe a mayor, whereupon the court of King's Bench 
** were of opinion that the body, being reduced to an abfolute 
" incapacity of ading as a corporation in any refpedl what- 
" foever, was diffolved, and confequently if there was no 
** corporation Mr. Painton could no longer be recorder, for 
** which reafon judgment was given againft him. 

" By way of objeftion to what was prayed by the peti- 
" tioners in the firft petition, it was infifted that a mandatory 
•* writ is liable to many obje£tions, unlefs it is confidered as 
** a new charter, in which cafe it amounts to the fame thing 
<* as is prayed by the petitioners in the fecond petition, only 
** done in an improper form. 

*' That it is impoffible fuch a writ, confidered as a writ, 
" can be executed or have any efFeft. If it is diredied to 
<* the mayor and^ burgefl'es, it cannot be executed, becaufe 
** there is no mayor, and it cannot be directed to the bur- 
** gefles only, or to the capital burgefl!es and afliftants, be- 
" caufe there never was any fuch corporation created, and 
" every writ muft be direfted to and executed by fome 
*' natural or politic body. 

** That although fome few late inftances of writs of this 
** fort are to be found, yet they never have been eftablifhed 
<* by any judicial determination, but as often as they have 
" been mentioned in the courts of Weftminfter Hall, the 
<* judges there have fpoice of them as being liable to very 
" great objeftions, and expreffed great doubt concerning 
^^ them. 

«' Whereas a new charter will place the corporation upon 
«' a firm, fure foundation, and is therefore, even fuppofing the 
** cafe to be doubtful only, the moft eligible method; 

Theylikewife laid before us the It ate of the corpora- 
tion as it flood at the time of the petition, and alledged 
** that the office of one capita burgefs and one affiftant was 

" vacant 
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« vacant That by the charter the capital burgeffes and Note 

« affiftants muft be elected out of the inhabitants of the . (^) 

" town, and if a capital burgefs, or an affiftant removed out 

*' of the town, he might for that reafon be removed from his 

'* office. That Mr. William Upcot junior, who a6led as 

" one of the affiftants, was an inhabitant at the time when 

" he was elefted an affiftant, but had ftnce his eledlion re- 

" moved out of the town of Tiverton, and was fettled at 

^ Exeter, about fifteen miles diftant from Tiverton. 

"Infupport of which feveral matters, they infifted on the 
" following claufes in the charter of the thktcenth of King" 
" James the Firft, viz, 

" Et ulterius volumus ac per p'fentes p'nobis heres et 
*^ fucceflbr unis concedimus prefe6^ major et burgen' vili' et 
*' paroch* p'd et fucceflbr fuis qd quandocunque contigerit 
^ aliquem vel aliquosde capital' burgens' viU' et pan-ch' p'd 
" fuperius in prefcntibus norat aut aliquo tempore inpofterum 
" noiand' vel eligend obeii vel ab officio ill* amoveri vel 
" decedcre (quosquidem capital' burgens' ctcor' aliq'm vel 
** aliquos in offic' ill' fe non bene geren' vel gerentes aut p* 
" aliqua' al' caufa roiiabit amobilem et amobiles efie volu- 
" mus ad bene plitum major' et ceteror' capital* burgens* et 
" affiften' vill' et paroch' p'd p' tempore exiftcn* vel major 
*^ partis eorundem quorum major p' tempore exiften' femper 
" unum effe volumus) quod tunc et toties bene liceat et lice- 
" bit majori et reliquis capital' burgens* et affiften' exiften* 
'* coe confiliu' vill' et paroch' p'd vel major part eodem (quo 
" major' p' tempore exiften' unumefle volumus) unum al* 
" velplur' al' de affiften' vill' et paroch p'd in locu' five loca 
*' ipfius capital' burgens vel ipor capital burgens fie mori 
^ amoveri vel decidere cTontingen* vel contingen' cligere 
" noiare et p'ficere. 

'' £t quandocunque contigerit aliquem vel aliquos de 
^ affiften' vill'et paroch' p'd fupius in prefentibus noiat aut 
** aliquo tempore in poftem eligend' vel noiand' obeii vel ab 

« offic* 
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Note " offic* ill' amoveri vcl decederc quos quidem affiften* aut 
^^)^^ " eor aliquem vel aHquos in offic ill' fe non bene geren* vel 
** gerentes aut p' aliqua al' caufa rationobil* amobir et amo- 
«* biles efie volumus ad bene plitum major' capital' burgens 
** et ccteror' afliften vill' ct paroch' p'd p* tempore exiften* 
" vel majoris partis eorundem (quo major' p' tempore 
** exiften Temper unum effe volumus) q'd tunc et toties 
" bene liceat et liccbit major' capital' burgen* et reliquis 
" affiften' exiften* com*un confir vill' et paroch* p*d vel 
** major part eorundem (quorum major pro tempore 
^ exiften unum effe volumus) unum al' five plur al* de dif- 
" cretion*et probior' inhabitan* vill' et paroch* p*d in locum 
" five loca ipfius afliften* vel ipfor' affiften' fie mori amoveri 
** vel decedere contingen* vel contingen* eligere noiare et 
** preficere. 

** They Ukewife produced three papers, proved to be true 
** copies of entries in the books of the corporation by the af- 
** fidavit of John Richards, by the firft of which papers herc- 
*« unto annexed, bearing date the twenty-ninth day of June, 
** one thoufand fix hundred and ninety-one, it appears that 
^' Anthony Salter, Peter Peirce, two capital burgeflis, and 
** John Force, were at an affembly of the mayor, capital 
** burgeffes, andaffiftants, upon the faid. twenty- ninth day of 
^ June, one thoufand fix hundred and ninety-one, removed 
** from their refpeSive offices of capital burgeffes and affift^ 
** ants, in regard they had for fome years before removed 
*' themfelves and their families out of the town, and inhabited 
*^ at a diftance from the fame« 

** By the fecond paper hereunto annexed, bearing date the 
*• feventeenth day of September, one thoufand feven hundred, 
'* it appears that John Maunder was removed from the of- 
** fice of an affiftant of the faid corporation, for having with- 
^ drawn and abfented himfelf beyond the feas out of the 
^ kingdom, for the fpacc of fix months and upwards, and 

" negleiSlcd 
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^ ncgleiSed his duty, and as they were informed procured Noce 
« bimfclf to be made a burgher of Amfterdaoi* ^ Jil^ 

^ By the third of which papers hereunto likewife annexed, 
^ bearing date the fifth day of February, one thou(and feven 
^ hnndred, it appears that Mr. Edward Bury was removed 
^ from the office of an afliftant of this corporation, for that 
<* he had for a confiderable time then paft withdrawn him- 
^ tif and Eunily out of the town and parifli, and refided re- 
^ mote from the fame, and had negle&ed the duty of his 
« office. 

** To prove that Mr. William Upcot junior, was re- 

** moved from Tiverton and fettled at £xon, they read the 

" affidavit of John Hole hereunto annexed, who fwears that 

" Mr. William Upcot junior, above five years fincc re- 

■ moved with his wife and family out of Tiverton afore- 

^ &id to Topiham (about eighteen miles difiant from 

^ thence) and fettled and inhabited in Topiham aforefaid for 

^ ibme time, and from thence removed with his wife and 

-' &mily to the city of ^xon^ (about fifteen miles diftant 

^ from Tiverton aforefaid) and the faid Mr. Vpcot, with 

*' his wife and family, have ever fiuce been inhabitants in 

^ Exon, and fettled and lived there, and he hath ever 

^ fince ufed and exercifed his trade and bufinefs in £xon 

^ aforefaid \ and that the (aid Mr. Upcot was no way 

** fettled, or an inhabitant in Tiverton at the time of the 

^ laft ete^on of mayor for Tiverton ; and that iince the 

^ faid Mr. Upcot's non-inhabiting in Tiverton as aforC' 

^ &id, the deponent had, by the order of Jus father Mr. 

** John Upcot, left notice with the faid M-r. jAhn Upccrt, or 

" Mr. Walter Broad in Tiverton, of the ibmrnonfes of the 

^ meetings of the corporators and m/^mbers, intended and 

^^ had in Tiverton, by the mayors and members for the time 

^ being of the corporation of Tiverton aforefidd, about the 

^ afiau^ of the laid corporation : bat the faid Mr. WiU 

^ liam Upcot did but feldom stttcnd aH: fitch meetings, and 

«* that 
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Note *^ that chiefly on eledions of mayors and members o^ 
j'^^^ " parliament, and the faid Mr. John Upcot did always tell 
** the deponent that he need not give notice to the faid Mr. 
** William Upcot in Exon of fuch fummons as aforeiaid^ 
** for fuch meetings aforefaid. 

** They relied upon this as an evidence that Mr, Wil- 
*' Upcot junior was incapable of holding the office of an af- 
♦* fiftant any longer ; and that in cafe the corporation was 
" nowfubfifting, he ought to be removed : and thereupon 
" they fubmitted it as a matter proper for confideration^ 
** whether, if your Majefty (hould be gracioufly pleafed to 
** grant a new charter to this borough, as was defired by 
*« the fecond and fourth petitions, this perfon ought to be 
«* reftored thereby. 

** The counfel for the petitioners in the firft and third 
** petition, argued, that although by the not electing a mayor 
** on the day appointed by the charter, the corporation was 
** reduced to a ftate of inability to a<S, yet it was ftill a cor- 
" poration, and capable of receiving your Majefty*s com- 
^* mands by a mandatory writ under the great feal, to pro- 
** ceed to the eleflion of a mayor. 

*' That fuch writs had been granted in cafes of the like 
" nature in fome corporations, and thofe corporations do at 
** this day depend upon eleftions made by virtue of fuch 
** writs. • 

" That it would be of dangerous confequence to hold a 
<' corporation diflblved by fuch an omiffion, which would 
** put it in the power of a mayor, a fmgle member of the' 
^ body, to ddftroy the corporation, either by his neglefl, or 
^ in order to accomplifh fome indirect and illegal purpofes, 
<* by which means the other members of the corporation 
" would be deprived of their freeholds, the eftate of the cor- 
" poration would efcheat to the heirs of the donors, and the 
*^ debts owing to and by the corporation would be loft ; for 
*^ a new charter would not reftore the land which, efcheated 

•i to 
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•* to private perfons upon the diffolution of tlie corporation, 
^ nor enable^ the new corporation to fue for debts due to 
^* the old one, or make them liable to debts contradled by 
" them. 

** That what made it the more neceffary in the prefent 
** cafe to fupport the iaid corporation was, that the right of 
** electing members to ferve in parliament for this town 
** was vetted by the charter in the mayor, capital burgeffes, 
^' andaffiftants. 

** That the beft method to prevent the mifchiefs appre- 
" headed, and put the corporation in the fame ftate it was in 
" before theomiffion complained of, is by granting a manda- 
*' tory writ authorizing them to proceed to the eledion of a 
** mayor. 

** But if a new charter (hould be thought neceffary, they 
** defired it might be humbly fubmitted to your Majefty's 
*' confideration, that it is reafonable andjutt that the corpo- 
^ ration fhould, as near as poffibly it can, be placed upon the 
** fame foot it was at the time when a mayor ought to have 
** been clefted, which fomeofthe council for the petitioner^ 
" in the firft and third petitions faid was all their clients con- 
** tended for, and that they did not oppofe a new charter, pro- 
" vided nothing were done thereby but reftoring the old mem- 
« bers of the corporation, but if any alteration was to be made 
** they hoped Mr. Burridge, who had been the author of all 
** this confufion, and had occafioned the deftrudion of the 
** old corporation, if it wasdeftroyed, fhould not be thought 
" fit to be a member of the new one. 

« As to the point infifted on by the other fide, to fhew 
** Mr. William Upcot to be difqualified to be an affiftant, 
** they denied that if a capital burgefs or affiftant removed 
** out of the town of Tiverton, he was for that reafon only 
^ removable from his office, unlefs he alfo neglefted the 
•* duty of fuch office. And they alledged, that though Mr. 
<* Upcot had| for the conveniency of carrying on his burincrs> 

" taken 
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** taken a houfe at Exon, and removed bis family thithef, 
** yet he kept a lodging at Tiverton, where he generally 
" went once a week upon Monday or Tuefday, and returned 
** again to Exon upon Thurfday or Friday ; but if the affairs^ 
^ of the corporation required his attendance upon other 
" days, he generally attended thereupon in due manner. 
» '* In fupport whereof they laid before us the affidavit o£ 
** Mr. William Upcot junior hereunto annexed, who fwears^ 
" that about eight or nine years fince he purchafed a houf& 
^ at Topfliam, commodious /or carrymg on a joint trade ii». 
«* partnerfhip with his father John Upcot, the faid town oE 
^ Topfham beingafea-porttown, from whence the woollem 
*' manufadlory froni Tiverton are ufually exported, and 
** merchandizes from abroad fcnt to Tiverton are imported, 
** and (bon after the deponent went with part of his family t(» 
** Topfham for fundry reafons, and among others to receive 
"* and forward goods for account of the deponent and his fe— 
^ ther in partnerfhip : that for about fix or fevcn years paft, 
** the, deponent had rented a houfe in the city of Exon^ 
^ about three miles nearer Tiverton, where there is a key 
^ for (hipping ofF and landing merchandizes, but at the 
•* time, and ever fmce the deponent purchafed the faid houf? 
** at Topfham, he continued to keep his houfe, with part oF 
•* his family, at Tiverton, until about two years pafl, when 
* the deponent and his father quitted one branch of their 
•* joint trade to Walter Broad and John London (the faid 
^ Mr. London being a fon of tl>e deponent's fifter, aiid Mr. 
** Broad being about to marry the deponent's niece) and 
•• thereupon the deponent permitted the faid Broad (who had 
** fmce married the deponent's niece) to live in his houfe at 
** Tiverton, in regard the deponent's father being a widower, 
" and living in a houfe adjoining large enough for both his 
** and the deponent's families, and carrying on their faid 
" partnerfhip, they agreed to live together, and that there 
^ fhould be an apartment referved in the houfe for the de- 

*' ponenC 
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^ pDnent and his family, whiph the deponent had flnce made Note 
** ufe of, and that the deponent^ to the beft of his remem- v.^^ 
^ brance, had been a member of the corporation of Tiverton 
^^ about ten years ; and the mayors of the (aid town had 
" always fent their fumo^ons to the defpondent's habitation 
" there by fome of the ferjeants at mace (being the officers 
^' who carry fuch fummonfes) in the fame manner as they 
*' did at the houfes of the other members, as the deponent 
^* bad been informed* And that fince the deponent lived 
^ with his father, fome of the faid ferjeants at mace had 
" given notice to the deponent's father for the deponent's 
^' attendance, as he had like wife been informed. That the 
*' deponent never remembered the leaft complaint made o£ 
^' his non-attendance fince he was firft chofen a membet 
^ of the corporation, the trade in partnerfbip between the 
^ deponent and his father being very conilderable^ and well 
" known in Tiverton. And, the deponent's eftate there, for 
^* which he had for many years and at that jundure paid niore 
*^ taxes to the King, and rates to the poor within thatparifbji 
^^ than at leaft three of the capital burgel&s^ and fix affiftants 
*• of the corporation together, (who abfented themfelves the 
** laft day of eleilion for mayor for the then prefcnt year) 
'* that the deponent pays confiderable fums yearly to the city 
^ of Exon for duties of goods fent the deponent from 
** abroad, in regard the deponent is not a freeman of that 
** city, which freedom, though it had been offered the 
** deponent, he declined to accept, by reafon he would not 
^< be obliged to ferve in any public offices there, but wouM 
^< be at liberty to do his duty ^s a member of the corpora- 
" tion of Tiverton, where the deponent generally went 
** Mondays or Tuefdays, and returned Thiirfday evenings - 
*' or Friday mornings to Exon, and that the deponent gene<» 
<< rally attended on other days, when any bufinefs of the 
ic corporation of Tiverton required his prefence« 
Voi.^ II. F <« They 
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Note ^ They infifted alfo, in cafe this was an objeftion againft 

^]_ , ^ Mr. William Upcot, it would hold equally againft Mr. 
" Robert Atkins, who being a capital burgefs, was removed 
<* out of the town, and lived at another place as well as 
<« Mr. Upcot, which v^s admitted by the council on the 
•^ other fide. 

** The council for the petitioners in the firft and third 
** petition did Hkewife lay before us feveral affidavits to 
^ prove, that Mr. Burridge wilfully abfented himfelf on the 
** 27th day of Auguft, one thoufand feven hundred and 
•• twenty-three, in order to prevent the ele6lion of a mayor 
•* for the year enfuing, from an apprehenfion that a perfon 
•* would be elected whom he did not approve of, and that 
•• feveral attempts bad been made by Mr. Burridge, or his 
** agents, to corrupt the members of the corporation by 
•* bribes and other offers, to vote for fuch perfon to be 
*• mayor as he (hould recommend. 

** On the other fide feveral affidavits were laid before u?, 
** to flbew that Mr. John Upcot, one of the petitioners in 
** the firft and third petitions, and his agents, had endea- 
** voured to bribe feveral of the eleftors to vote for fome 
** perfon in his intereft, and that what induced Mr. Bur- 
** ridge to abfent himfelf upon the charter-day was, an infor- 
** mation he had received, that Mr. Upcot and his party 
** were determined to carry the eleftion by fome violence, 
** if they could not obtain it otherwife \ and that Mr. Bur- 
•* ridge did not then apprehend the corporation would be 
*• deftroyed by the not elefting a mayor on the charter- day, 
** but that he had a right to hold over until a new mayor 
** (hould be chofen, fince the oath taken by the mayor was 
** to execute the office for a year, and until another mayor 
** fhould be lawfully fworn, and there are fome inftances 
** where a mayor has held over for a fecond year. But in 
•* regard your Majefty's court of King^s Bench has granted 
•• an information againft Mr, Burridge for wilfully abfcnt- 

« ing 
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« ing himfelf wiih a defign to prevent the eleflion of a Note 

« mayor, and deftroy the right and franchifes of the cor- ^^}_ 

« poration ; and has likewife granted informations againft 

" the feveral perfons on each fide charged with attempts of 

" bribery and corruption, by which information thefe faSs 

** are put into proper method of trial, and fuch of the faid 

" perfons as fliall appear to have been guilty of the crimes 

" charged upon them, may receive due punifhment by the 

" judgment of the faid court thereupon. We thought it 

*' unneceflary to trouble your Majefty with repeating the 

*' particulars of thofe affidavits, which, as we humbly ap- 

*' prehend, can have no influence upon what we conceive 

** to be the principal queftion before us, viz. What is the 

*• confequence of the corporation's not elefting a mayor 

*' upon the charter-day, and which is the moft proper 

*• remedy to fupply that omiiSon i Whether a new char- 

" ter, or a mandatory writ, 

** As to the confequence of not elefling a mayor upoa 
** the day appointed by the charter, we beg leave humbly to 
" certify your Majefty, that your Majefty's court of 
" King*s Bench was of fuch opinion in the cafe of Mr. Pain- 
** ton, the late recorder of Banbury, as is above-mentioned 
** to be infifted on by the council, who argued for a new . 
^^ charter ; with which opinion the parties in that caufe 
•' acquiefced, and humbly applied to your Majefty for a 
" new charter, which your Majefty was gracioufly pleafed 
*' to grant them ; which opinionhas never been contradidbed 
^* by any fubfequent refolution or opinion of that courts 
^' (though often cited there as an authority] nor by any 
*' fuperior court, fo far as we have been able to inform our- 
*^ felves; and we humbly apprehend that judgment in the 
^ cafe of Banbury comes up to the prefent cafe, and is a 
^ dtar authority in law that by reafon of this default the 
^ corporation' of Tiverton is at an end. Neither can we 
^ conceive how a corporation can fubiifty when it is deprived 

Fa- K of 
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*« of an integral part of the body made neccflary by the 
•* charter, without any power in thenifelves of reftoring 
** that part, or of doing any one a6l as a corporation, which 
•* was admitted to be the cafe even by the council for the 
" petitioners in the firft and third petitions. 

** And we being commanded by the order made by their 
<* excellencies the late Lord Juftices upon the firft petition 
** to report what we conceive proper to be done m the 
** premifes, do further certify your Majefty, that fince no 
** judgment of any of your Majefty's courts of law has 
<* hitherto parted in the prefent cafe of Tiverton, we fhould 
** have humbly been of opinion, that it was not a cafe pro- 
** per for your Majefty's royal interpofition, before fome 
^ legal determination had been made therein ; unlefs both 
*' the contending parties of the corporation had applied to 
" your Majefty for relief. But as all the members of the 
** body are now before your Majefty, by the feveral peti-. 
** tions ) fome defiririg a mandatory writ, and others a new 
" charter, and all of them admitting that they are incapable 
** of electing a new mayor without your Majefty's gracious 
** aid J ,we apprehend the matter is reduced to this fingk 
** queftion, which of the two methods propofcd is moft 
•' advifeable. 

** As to a mandatory writ, we cannot but think that 
** method would be moft defireable in the prefent cafe, as 
** tending moft to the prefervatipn of the ancient franchife ; 
•* provided it could be effed^ual in point c^ law for the pur- 
** pcrfe intended. But that we conceive it cannot be, be- 
** caufe if there is no corporation in being, there is no body 
** to whom the writ can legally be direfied, or that can 
** legally execute it ( i ) } unlefs it is confidered as to creating 
" a corporation for that purpofe j in which view it will be 

« liable 

(i) The warrant fotnetimet dt» -borough of Scotland* when the 

reeled by the king to the magi- fegal day of ele^ion has been flipu 

ftratct of the former year, for a fed, is in the nature of the man* 

a datory 
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« I iable to the fame obje£Uons that are made agaiiift a new Note 
« <r barter 5 for fuch corporation, fo created, muft be a new ^ 2^ j_ 
« corporation. For which reafons, and confidering the great 
" cJoubts that have been always made concerning this pro- 
** oeeding, there is juft reafon to fear that if your Majefty 
*' dould order a mandatory writ to iffue in this cafe, it 
*^ nnight only tend to lay a farther foundation of uncertainty 
^ and confudon in this borough, 

** Upon the whole matter we are humbly of opinion, that 

*' the fafeft and moft advifeable method of reftoring to the 

" inhabitants of this town the capacity of adling as a cor- 

" poration, and the franchifes and privileges which they for- 

" nrierly enjoyed, is by a new charter of incorporation and 

^ confirmation ; for if the corporation is diflblved, we con- 

" ccive nothing but a new charter can reftore it ; and if it 

" is not diffolved, fuch new charter will not deprive any 

" perfon of the rights which he claims under the old incor- 

" poration, or prevent any legal enquiry whether the old 

" corporation be diflblved or not. 

*' As to the terms upon which a new chater fhould be 
" granted, in cafe your Majefty fliall be pleafed to grant one, 
" (which both fides have made a part of their arguments 
" in this cafe) we conceive this is a matter more proper 
** for a fubfequent confideration. But we beg your Ma- 
^ jefty's permiflion to obferve in general, that as the mif- 
" fortune brought upon the inhabitants of the town, was not 
" occafioned by the default of the whole body or the major 
** part of the members, but by the default of the mayor only 
^ whether defignedly or not, is not yet determined ; there- 
^ fore it feems juft, that if a new charter fliall be granted, 
" the corporation and the late members of it, fliould be 
^ reftored as near, as reafonably may be, to the fame ftate 
** they were in before this misfortune happened. 

; ^»torywnt, which it would fcem and Solicitor General thought coul4 
Had been propofed in the cafe of not be executed, f^ide infra, CdiCt 
Tivtxton, but which the Altoiuey of Wigtown, &c. note (I). 

F 3 «* As 
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*^ As to the obje£lion made by the petitioners in the ; 
** cond and fourth petitions, againft Mr. William Upc 
^^ that he was become incapable of being an ailidaQt 
•* reafon of his rcfiding at another place in the mam 
** above-mentioned i we conceive that objedlion to 
** founded on a wrong conftru(Stion of the charter, in whi 
** the word decedere is not, as we apprehended, ufed to figd 
" leaving the town, but a defertion of the office ; and in t 
^' of the inftances of amotions produced, the caufe of amoti 
** expreffed was not only removing out of town, but a 
" negleSing the duty of the office ; which is not (hewn 
^ be the cafe Mr. Upcot : and therefore, notwithftandi 
*' any thing laid before us, he was a good affiftant on I 
** laft charter day for eledtion of a mayor. 

" All which is moft hiimbly fubmitted to your Majeft^ 

" royal wifJom. 

(Signed) " P. Yorke, 

^* C. Wearo.» 
« 6th July 1724." 

The cafes of* Banbury and Tiverton gave rife to ( 
ftatute of the nth of Qeorge the Firft, cap. 4. 

P. 43, 51. (F). It appears from the account of t 
cafe in the Journals, that evidence was produced to (ho 
Note That^y^^'^r^/of the men claiming to be burgeffes had figr 
petitions for tl^e new charter, vvhich recited, that the < 
corporation \^as diflblved : That pone of them had, till tl 
clediion, ever clajmed to a6t as burgeffes after judgment 
oufter had been obtained againft one Roger Philips, 
17585 that they had notice thereof, and acquiefced in 
By that judgment his election, which had been made un( 
a bye-law, transferring the right of eleftion from the may 
burgeffes, and commonalty, to the mayor and commc 
council, was declared illegal. Journ. vol. xxxii. p. 763. col. 

•[IhavetboughOtrigbt, inthepre- It has been taken from the or 
fent edition, to infert the whole of this tial, preferved in the Council • 
learned and valuable Report^ vnrhatim* fice*] 
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The Committee was chofen on Tuefday, the i^th of 
March, and confifted of the following Gentlemen. 

Berkfhire 
Orkney & Zet. 
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Dorchefter 
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John Elwes, Efq. Chairman^ 

Thomas DundaSjEfq. - ^ - - 

•George Grenville, Efq, - - - - 
Richard Aldworth Neville, Efq, 

Ambrofe Goddard, Efq. - - - 

Jervoife Clarke, Efq. - - ^ - 

William Ev7er, Efq, - - - - - 

Filmer Honywood, Efq. - - .^ 

Sir Brownlow Cuft, Bart. - * - 

James Sutton, Efq. - - - - - 

John Cooper, Efq. - - - - - 

Daniel Lafcelles, Efq. - ^ . . 

Andre vy Foley, Efq. - - - - 

Nominees. 

Of the PetitionerSy 

Lord George Germaine .? - , 

Of the Sitting Member j 

Richard Jackfon, Efq. - - - - 



Petitioners 
Samuel Whitbread, Efq. and John How^ard, E(q. 
Certain Burgefles, Freemen, and Inhabitants, being free- 
holders of Bedford, and eleftors for that borough. 

Sitting Members. 
Sir William Wake, Bart. Robert Sparrov/, Efq. 

Counsel 

For the Petitioners* 

Mr. Lucas, Mr. Lee, 

For the Burgeffesy i^c. Petitioners. 
Mr. Macdonald. 

For the Sitting Members. 
Mr. B^ar^rofr, Mr. Hardinge, and (in Mr. Bearcroft'i 

abfence) Mx» Ardcn* 
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THE 

CASE 

Of the BOROUGH of 

B E D F O R D. 

WHEN the Committee met on Wednefday, 
the 15th of March, the two petitions. were 
read. 

That of Mr. Whitbread and Mr. Howard, (beCdes 
the ufual allegations, of the partiality of the re- 
turning officers in admitting and rejeding votes, 
and that the petitioners had a great majority of 
legal votes, and were duly elected,) contained a 
charge of bribery againft the fitting members, by 
themfelves or agents (1). 

The other alledged ; That the mayor, aldermen, 
and other officers of the borough had, pre- 
vious to the eleftioh, got a majority of pretended 
eieftors under their own influence, with a defign [70] 
to render the eleftion of the members for the bo- 
rough fubfervient to the will of the corporation ; 
that they had corruptly made offers to one or more 
perfons to procure them to be elefted, in confidera- 

0) Votes, 6Dec. 177^1. p. 29, 30. 

tion 
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tion of a large fum of money to be paid to them, 
and that John Cawne, John Rofe, and Thomas 
Howard, the returning officers, had been guilty of 
corrupt, partial, and illegal practices, previous to, 
and during the courfe of, the eleftion (i). 

The lafi determination in the Houfe of the 
right of eledtion in Bedford, was then read, and is 
as follows : 

12 April, 1690, Refolved, "That the right of 
eleiflion of burgefles to ferve in Parliament for 
the borough of Bedford is in the burgefles, free-p 
men, and inhabitants, being houfeholders of 
** Bedford, not receiving alms (2)," 

(\^ The difference between a burgefs and a free- 
man in Bedford is, that all the fons of a burgefs a^e 
[71] entitled to be burgefles, and only the eldefl: fon of 
a freeman is entitled to be a freeman. The magi- 
fl:rates are all chofen out of the burgefles.) 
Then the ftanding order of T.73I. was read (3.) 
The numbers on the poll, as declared by the re- 
turning officers, were. 

For Sir William Wake • - 527 
For Mr. Sparrow - - - 517 
For Mr. Whitbread - - - 429 
For Mr. Howard - - - 402 

There were feveral queftions in this cafe upon 
the conftruftion of the laft determination, and it 
being admitted that, if certain reftriftions feverally- 
contended for by the different parties fliould be 

(i) Votes, loc.cit, p. 30, 31. (3) Sufra, vo!»i. p. 99. 

(2) Journ. vol.x.p. 376, col. 2» 

holden 



BEDFORD. 71 

heldcn by the Committee to be agreeable to the 
meaning of the determination, they muft fucceed ; 
it was agreed by the counfel on both fides, and by 
the Committee, that thofe queftions fhould be 
^gued and decided feparately. 

I ft Point.] The counfel for the petitioners con- 
tended ; That the expreffion, " being houjeholders \^2\ 
" of Bedfordy^ was to be applied as well to the 
burgeffes and freemen as to the inhabitants \ or, in 
other words, that nm-refident burgefles and freemen 
have no right to vote. 

Their arguments were as follows : 

It is at once moft confiftent with logic, and with 
grammar, to extend the reftriftion at the end of 
the period to all the three claffes of perfons men- 
tioned in the antecedent part. Accordingly, 
the reftraining words are very properly in the 
printed Journals feparated by a comma from the 
•clafs laft mentioned, (vi%. " inhabit ant s^'") to fhew, 
that their efFeft is not particularly confined to the 
laft member of the fentence. 

The reftriftion is reafonable as extended to bur- 
gefles and freemen in this borough. If it is juft, . 
that the reprefentatives of Bedford fliould be 
chofen by thofe who have a natural relation to the 
place, it is reafonable that it fhould not be in the 
power of the majority of the corporation, (by 
which name is underftood about thirty persons, the 
mayor, recorder, two bailiffs, thirteen common [^^] 
council, and from ten to fifteen aldermen), who 
haye, or claim the right of admitting any number 

they 
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they pleafe of burgefles and freemen, to overwheltii 
and annihilate the voices of the inhabitants, by 
choofing, when they think proper, an indefinite 
number of new burgefles and freemen, perfe<5t 
fl:rangcrs to the borough, for no other purpofe but 
to carry an eleftion. 

It is a legal reftridion, for fuch a reftridion has, 
in many other boroughs, been recognized by ex- 
prefs refolutions of the Houfe. 

Any ufagCy fince the determination in 1690, 
cannot affeft the fenfe of that determination, which 
muft have been founded on evidence of the ufage 
prior to that time ; and it can be (hown, not only 
that no evidence can be produced of non-rejtdents 
having ever voted before 1690, but that, till then, 
the number of non-refidcnt burgefles and freemen 
had always been fo fmall, (only now and then a 
country gentleman of diftindtion, and chiefly the 
members for the borough, who were made free by 
[74! ^^y ^^ compliment (i), that their votes could 
never have been of any confequence at an eledlion; 
and therefore that the Houfe, in making the der 
termination, could have no view to them. 

If the Houfe had meant to confine the reflraint 
of being houfeholders merely to thofe who vote as 
inhabitants, they would have exprefled themfelves 
in unequivocal terms,^ fuch as they have ufed in 
other cafes where they had that intention. They 
would have faid, that the right of eleftion was in 

(1) T.iis was proved by the cprporation books. 

the 
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the burgefles, freemen, and alfo in the inhabitants 
being freeholders^ or in the burgefles, freemen, and 
fuch of the inhabitants as are houfeholders ; or, to con- 
fine the rcftridive claufe to the laft member of the 
fentence, they would have ufed terms like thofe 
employed in the laft determination of the right of 
eleftion in Wallingford. 

15 Dec. 17C9. Refolved, " That the right of 
" electing burgefles, to ferve in Parliament for the 
" borough x)f Wallingford, in the county of Berks, [75] 
" is in the mayor, aldermen, bailiffs, and eighteen 
" affiftants, together with the inhabitants of thefaid 
" borough y paying fcot and lot, and not receiving 
" alms, or charity (i)." 

Jf the expreflion *' being hotfehold^rs*' is not to 
be carried back to all the members of the fentence, 
neither can the fubfequent words ** not receiving 
^' alms y* and then we muft fuppofe that the Houfe 
meant to declare that burgefles and freemen, even 
if they had received alms, had a right to vote; 
which would be to fuppofe that they thought the 
receipt of alms (or parifli relief) no difqualificatioa 
to the burgefles and freemen of Bedford. But the 
Committee will not adopt fuch a conflirudlion, 
when they confider that this is a general difqualifi- 
cation by the law of Parliament. 

CouNSF.L/or the fitting Members. 

Where the fenfe of a laft determination is 
doubtful, evidence of ufage may be produced to 

(1) Joarn. vol. xvi. p. 243.. col. i. 244. col. 1. 

fliew 
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Ihew the true intention and meaning of the ambi-* 
L7^J guous words. This was done in two very recent 
inftances, thofe of Radnor and Dorchefter. 

Although it is true, that dire<5t evidence cannot 
be given to prove that non-rejidents have voted in 
this borough before 1690, it can be (hewn that 
they conftantly have at all contefted elections for 
above forty years backwards ; and evidence of ufage 
for fuch a confiderable number of years, without 
proof of a different ufage at any previous time, 
would, in law, be a fufEcient prefumption to 
eftablifli an immemorial cuftom. 

It has been admitted, by the counfel for the 
petitioners, that they cannot bring any direft evi- 
dence to fliew that non-refidents never voted before 
the determination in 1690; and mere arguments 
by implication and inference againft the ufage, at a 
previous period, cannot deftroy the force of direSt 
evidence of ufage, though pojierior to the time to 
which that implication applies. Direft evidence, 
therefore, of the ufage for non-refidents to vote 
Jince the determination, uncontradicted by direft 
evidence of an antecedent contrary ufage, is to be 
confidered as eftablidiing fuch ufage previous to the 
determination. 
[77] Arguments, from convenience or policy, may be 

very proper, addreffed to the legiflature, to perfuade 
them to repeal a law (A), but they cannot weigh 
with a court of juftice in a cafe where the fubfift- 
ing law, whether politic and convenient, or other- 
wife, is fixed and afcertained by words, whofe fenfe, 

if 
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if they are of themfelves doubtful, is clearly Inter- 
preted by ufage. Yet, even on this ground of 
convenience and policy, the counfel for the peti- 
tioners argue againft a maxim generally admitted 
to be founded in the principles of the conftitution : 
namely. That the right of eleftion ought to be ex- 
tended as much as poflible. 

The receipt of alms is probably a difqualifica- 
tion by the common law of Parliament, but the 
words ** 7iot receiving alms'^ may, coniiftent with 
grammatical conftruftion, be carried back through 
the whole fentence (i) without the words, " being 
•* houfeholders \ or if it (hould be thought that they 
cannot Hill, in order to entitle the petitioners to [78] 
any benefit from the argument drawn from thence, 
we muft fuppofe ; i. That this difquaiification 
by alms is uncontrovertible, as applied to burgeffes 
and freemen. 2. That the houfe of commons 
thought fo in 1690, 3. That the houfe at that 
time meant to declare the law on this fubjeft, not 
only with regard to inhabitants, but alfo with re* 
gard to burgejfes 2ind freemen. 

Now the general principle, that alms difqualify 
voters of all defcriptions, has not been proved, and 
will probably be difputed in a fubfequent part of 
this cafe. If it were admitted, it does not follow 
that the houfe of commons thought fo in 1690, 
and that they might not think, and intend to de- 
clare, that, by the lex loci in Bedford, only inhabi- 

{\)yiJe the rcfolution of the Comm!t:ee, i?ifra, 

iants. 
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tantSy who were houfeholders, and had not recewcd 
almsy could vote, but that all iurgejfes and freemen 
could, even if they had received alms. And, if it 
were alfo admitted, that we muft prefume th^ 
houfe to have known the' general principle on this 
fubjeft, it will ftill remain to be proved, that it was 
impoflible for them to intend to declare the general 
[79] law by exprefs words^ with regard to thofe who were 
entitled to vote as inhabitants^ and to leave the law 
to operate, without any exprefs declaration, with 
refpedt to the other two claffes oiburgejfes drnd free- 
men. 

The words " being houfeholders,^^ cannot be car- 
ried back to the two firft claffes of voters, without 
rendering the mention of thofe two claffes fuperflu- 
ous and nugatory : for to fay, " That the right of 
election is in the burgejfes and freemen^ being kotife-^ 
holderSy and in the inhabitants, being houfeholders of 
Bedford'^ expreffes no more than would be done 
by faying fimply, " The right of eleftion is in the 
" inhabitants y being houfeholders of Bedford ^ 

Arguments from pun&uation do not deferve 
any regard. To prevent any arguments of that 
fort, points are never ufed in law records ; if they 
were to be confidcred as of any weight, it would bq 
in the power of every clerk, copyift, or printer, to 
alter the meaning of a law. 

After they had fpoke in effeft as has been juft 
ftated, the counfel were direfted to withdraw, and, 
on being called in again, the chairman informed 

them, 

" That 







BEDFORD. 80 

** That the commTttee were of opinion, that they 
** might proceed to call ^dence^ to (hew whether 
*• bmgefles and freemen have a right to vote, 
*' though not houfeholders of Bedford, under the 
^^ rcfolution pf the houfe of commons rf 1 2 April, 
** 1690-'* ♦ 

An explanation of this refolutron of the com- 
mittee being defired by the cotmfel, the chairman 
laid, '^ It was meant that they (hould bring evi- 
*^ dence of the ufage fubfequent to the laft deter^ 
^ mination." 

On this, a niimber of witneffes, inhabitants and 
Hiembers of the corporatio'n of Bedford, were called^ 
who proved, from their own knowledge, that non^ 
refident burgeffes and freemen had voted 3»t different 
contefted eledlions, ever fince the year 1730. They 
fwore likewrfe to conftant uncontroverted reputa* 

tiQn* 

The connfel for the fitting members were pro- 

iceeding to bring more evidence to the famepur- 

pofe, but they were informed by the chairman, 

•^* That the committee were fatisfied of the ufage 
iince 1730." 

No evidence was given on the part of the peti^ 
tioners to ftiew, that, at any previous period, the 

• [«< Huper obiit in A. S, and ** not hti^e reladon bat to the 

« C. iH>€he iJlecfP. The te* ** laft vill. But Brooke fays 

-** nant iiud» that no fuch viU «< ^uad Mirum I Br. Brief, pU 

*' as A. and B. in the iile,4tf ^» 157, cites 7 Ii6. 8.3 
^' 09m aUofiUur, for ide fbtU 

Vol. Uw G vftge 
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ufage was that non-refideht burgeffes and freemen 
Were not admitted to vote. 

Before the committee came to any refolution or 
this queftion of non-rejidencyj the counfel for the 
petitioners entered up6n other two grounds of ob- 
jedion, which afFedted all the votes liable to the 
former. 

The firft was. That they were honorary burgeffes. 
and freemen. 

The fecond, That they were occajiouah 

lid. Point.] On the firft of thofe two head* 
they contended. That the corporation of Bedford 
could not admit burgeffes or freemen, unlefs per- 
fons who had either an antecedent inchoate right 
by birth or fervitude, or who had acquired fuch 
, a right by redemption ; that is, by paying a real 
fubftantial confideration in money for their free- 
dom. That honorary burgeffes and freemen, thcEe- 
fore, were in faft neither burgeffes nor freemen, 
and could have no right to vote. 

To prove this pofition they produced the folr 
lowing evidence : 
[82} I. Two bye-laws ; one of 156a, and another of 
1 612. The firft of thofe applied rather to the 
point of non-refidency. The fecond ordains, 
" That there (hall be no foreigner admitted to be 

a freeman, unlefs under fpecial circumftances 

(there mentioiied ;) and that if fuch foreigner b^ 
^" aUowed, he fcall pay five ppuntiis for his freedom 
*' unto the cliamberlains fqr the tiqie being, to 

" the 
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** the ufe of the mayor, bailiffs, burgefles, and 
" commonalty." 

. 2. Entries of a variety of admiffions on the pay- 
ment of fines of different amount, from forty 
(hillings to fifteen and twenty pounds, over and 
above the admiffion fees. In many of thofe in- 
ftances, a condition is annexed to the order for • 
admiffion, that if the party do not find fureties 
for the payment of his fine, or aftually pay it 
within a limited time, the admiffion (hall be void. 

3. Certain entries of the admiffions of perfons 
in the time of the Republic, and fubfequent en- 
tries, after the Reftoration, declaring thofe admif- 
fions to be illegal. 

12. Aug. 1656. Major-General Boteler, Cock- [83J 
ayne, Carter, Whitbread, and Wagflaffe, were ad- 
mitted gratis to their freedom. 

15 Oft. 1660. The jury find with regard to 
thofe perfons, " Quia contra jura^ confuetudifieSy 6? 
** privilegia ejufdem vilU introduSli fuere, per vim 
** fraudem &? Jurreptitie^ eos fore nidlos de gilda^Jed 
•* extraneos l£ forinjecos^ 

From comparing thefe two entries, they argued, 
that the circumftance of not paying any fine was 
what was againft the lawsy cuftomSy and privileges 
of Bedford in the admiffions in 1656. 

It appeared that, in 1769, when above 500 of 
the freemen objected to as non-rejidenty and now as 
konoraryy were made, they only paid one guinea 
including admiffion fees ; and it was proved that, 
at that very time, tlie corporation had obliged^ 

G 2 Xeveral 
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fcveral tradefmen, inhabitants of the town, to pay 
five guineas for their freedom. 

The counfel for the fitting members produced, 
on the other hand, a great many entries in the 
[84] corporation books, beginning in 1 654, of orders 
for the admiffion of perfons who had no previous 
title, " without the payment of any fine or prefta^ 
" tion to the chamber, or even of the ufual fees ;'* 
and many others, when the fines were' of various, 
and very fmall amount, down to fourteen (hil- 
lings. 

(»$• The inftance in 1654, was the admiffion of 
Sir Bulftrode Whitelock.) 

They then argued as follows : ' 

If it was thought that the perfons admitted in 
1769 were not legal freemen, why were they not 
proceeded againft at law, by informations in the 
nature of Quo warranto f From that time till now 
their right to their freedom has not been impeached ; 
and, although this Committee is competent to 
the decifion of any preliminary queftion which 
may lead to the ultimate determination of the 
merits of the eleftion, yet they will not enter into 
an enquiry about corporate rights, when the parties 
have had full time to try them in the court par- 
ticularly appropriated to fuch queftions, and have 
not done it. In the cafe of Shrewfbury, the 
{85] Con\naittee would not go into fuch an enquiry. 
There, indeed, there had been two verdids at law 
,on the queftion (i). But, where there has been 

(i) Fide/ufra, vol. i. Cafe of Shrewfbury. 

time 
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time to try the matter at law, it is fair to conclude, 
that the party who has not taken advantage of the 
opportunity, had good reafon to think that the 
attempt would have been fruitlefs. One method 
of fetting afide all the freemen made in 1769 at 
one ftroke was trieds for an information was moved 
&r, and obtained, againft Heaven, the mayor of 
that year. If he had not been a leg^ mayor, all 
their adnuffions would have been illegal- But, 
after long confultations of fome of the ableft coun- 
&[ in Weftminfter-hall, it was thought advifeable 
^o drop the profecution- 

It is not contended tliat the eleftion of honorary 
freemen is contrary to any general principle of law. 
Indeed in many boroughs, as Glouceflter, Cam- 
bridge, &c. the right of making fuch ^ freemen 
has beea recognized by the Houfe^ and they vote 
at all elections ; but the counfel for the petitioners 
infifl: that, by the particular law of Bedford, perfons [86] 
who have not inchoate titles cannot be admitted 
to the freedom of the place, unlefe on the payment 
of a fort of a cujl&mary fine. Now, one of the 
firft requifites of a cuftom is certainly y and here 
ihey themfelves have (hewn that the fine paid has 
been different in almoft every different inftance» 

If the bye-laws, on which they rely, (hould be 
thought to apply to this queftion, yet being merely 
regulations made by the corporation to contro\il 
.-their own difcretion, it was in the power of the 
corporation to repeal them; and this they have 
vjrtyally done by acting after ward$ without any 

o 3 regard 
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regard to them, as has been proved by the; nu-' 
merous inftances of their exercifing the right of 
making honorary freemen, or freemen by favour j 
for above a century, down to the prefent time. 

It cannot be ferioufly thought that, in the 
entry of 1660, with regard to the refcinding the 
admifSons of Boteler and the others, the words 
[87] *< contra jura^ confuetudineSy £5? privilegid^ mean, 
that they were admitted contrary to a fpecific 
cuftom of paying a fine. If that had been meant, 
the cuftom would have been fpecially ftated, and 
not in general expreflions, which are evidently 
mere words of courfe. It is pretty clear, when 
we confider who thofe perfons were, and compare? 
the fituation of things at the diiFerent asras of 
1654 and 1660, that they were turned out, becaufe 
their party was no longer uppermoft, and that the 
*^ viSi^ ^^ fraus^^ and ^^ furrettitiey^ only mean to 
convey a declaration that the corporation had ad*, 
mitted them through infiueace and compulfion. 

Illd Point.] The counfel for the petitioners 

next contended. That the votes of thofe who had 

been objeded to as non-rejident and as honorary 

burgeffes or freemen, were alfo void as being oc€a^ 

Jional. 

{vSr They had all been made above a year before 
the election, £0 that none of them were affefted 
by the Durham aft.) 

-They faid, 
[88] (i) Occafionality is fatal to all votes, by th« 

(l) Fide /ufta^ Cafes of of Hejbfton, vol.ii, 
]>owBton4 Brlftol^ voK i* and 

common 
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coftunon law of Parliament. Before the ftatutc 
of the 3d of George the Third, cap. 15, there 
was no limitation in point of time, with regard to 
occafional freemen, but if a man acquired his free- 
dom merely for the purpofe of voting at an eleftion, 
although more than a year before that eledlion, his 
vote, on that occafion, was fraudulent and void. 
Now when a ftatute is made declaratory of the 
common law, and only fuperadds new penalties to 
the infringement of that law, within a certain 
time, or under fpecial circumftanccs, fuch ftatute 
is only cumulative, and does • not take away the 
common law, or alter it, farther than by enforcing 
it for the limited time or under the particular cir- 
cumftances when the ftatutory penalties are made 
to attach. . Therefore, though the ftatute of 
George the Third enadb, that a freeman, who has 
not been admitted twelve kalendar months before 
the election, fhall not prefume to vote, under a 
certain penalty, unlefs he have an antecedent title [89] 
by birthi marriage, or fervitude, and that if he 
prefume fo to do his vote fliall be void, the com- 
mon law difqualification ftill remains as to occa- 
fional freemen of longer ftanding than a year. 
The difference is this : within the year, the ftatute 
frefumes the occafionality, and makes it unneceflary 
to prove it, whereas, beyond the year, it lies upon 
the perfon who makes the objeftion of occafionality 
to prove it, according to the general maxim, fhat 
fraud is not to be prefumed. 

The counfel for the fitting members admitted, 

G 4 that 
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that the perfons whofe votes were objedled to^had 
been made free of the town of Bedford for the pur-» 
pofe of voting at the ele<flioA for that place. But 
they contended. 

That to conftitqte a difqualification by occa- 
fionality, the freemen muft have been admitted to 
ferve the purpofe of fome particular candidate, or 
candidates, which was the cafe at Durham on the 
occafion which gave rife to the aft of the 3d of 
[9^4 the prefent King ; that there was no fuch purpofe 
in vie^ when thofe freemen were made, (moft of 
them in 1769) the prefent fitting n:iembers not 
having been then thought of by any body for can* 
didates 5 and, befides, they did not aljent to the 
pofition of the counfel for the petitioners, but on 
the contrary were clear that, though at common 
law therQ w^s no limited time to which the occa« 
iionality of freemen was reftrained, yet, by the 
ilatute, the legiflaturq bad drawn the line beyoncj 
which, fince the time when that ftatute paffedj^ 
this objeftion cannot be made^ 

In reply, the counfel for the petitioners, befides 
enforcing their forftier ar^ments, pbferved. 

That the meaning of occafictfiality cannot be 
confined to the intention of ferving particular caa-- 
didates, for that the freemen who axe made at any 
time lefs thw twelye months before the eleAion,; 
^re, by the ftatute, denominated oqcafional ; and,^ 
yet, in many inftance$, it is not known who the 
candidates will b? tiU very near the time of the; 
i eleftion^ 
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deftion, efpecially in the cafe of a vacancy pcca* 
fioned by any unforefeen event* 

The counfel being direfted to withdraw, the [91] 
Committee deliberated for a confiderable time, and 
when they were again called in, the Chairman faid 
he was diredted to inform them, 

^* That the Committee were of opinion, that 
** the words, ** being houfeholders of Bedford J^ con* 
" tained in the refolution of the Houfe of Com- 
^* mons of 12 April, 1690, do not refer to the 
^ iwrgeffes andfreemeny but to the inhabitants only." 

Tho Chairman iikewife faid, (though not in the 
formal words of a refolution,) 

^ That thcj Committee were clear in their 
** opinion, that the objedtion of occafionality did 
^ iK)t lie againft freemen made a^bove a year before 
« the ck-aion,"* 

They delivered no opinion concerning the right 
of the corporation to make honorary burgeffes and 
freemen \ but, as that objeftion, if the Committee 
had thought it valid, would have annulled the 
Votes of idl thofe who weVe objefted to as occafional 
and 33 non-rejident ; and as their votes were, after 
this preliminary decifion, confidered by the counfel [92] 
oa both fides, in their fubfequent arguments, as 
eftabliflied, and were admitted to be necejQTary in 
order to give Sir William Wake a majority (i) on 
th^ poU> it follows necelSarily, that the Committee 

(i) Sec the Oeterminatioa in his favour, i^/ra. 

were 
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were of opinion, that fuch honorary biirgefles arid 
freemen are legal members of this borough. 

(s3^ The feeming want of precifion in the deter- 
mination of the Committee on thofe three diftinft 
heads, muft have arifen in fome meafure from the 
counfel for the petitioners having gone from the 
qiieftion of non-refidency upon the other two, 
before the Committee had decided the firft.) 

The counfel for the petitioners having failed in 
the firft part of their cafe, proceeded to another 
queftion, which was, 

r IVth P(3int.] Whether perfons having received 
of a charity called Harpur's charity, within a year 
(B) before the eledtion, were entitled to vote, or 
whether fuch' perfons are difqualified under the 
words, " receiving alms^* in the laft deterniini- 
tion. 
[93] A great number of perfons in that predicament 
had tendered their votes for Mr, Whitbread afjd 
Mr. Howard, and were rejedted by the returning 
officers. 

The evidence produced on this fubjeft was as 

follows : 

By letters patent^ bearing date the 15th <A 
Auguft, 155^, King Edward the Sixth gave licence 
to the mayor, bailiffs, burgeffes, and commonalty 
of the town of Bedford, to ereft a free-fchool, 
having a mafter and an ufher, to be nominated by 
the matters and wardens of New College, Oxford, 
and gave them liberty to acquire lands, &c. to the 

clear 
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dear yearly value oifprty pounds ; to hold to them, 
the mayor, bailiffs, &c. for the fuftentation of the 
faid matter and uftier, for. the marriage of po«r 
mJMcis of the faid town, for poor children there to 
be hourilhed and informed, and atfo, *' The Sur^ 
" PM^S'^ /'(?w/«f or remaining of the premifes to dif 
^ tribute in alms to- the poor of the faid town for the 
** fyne being. ^^ 

Sir Wfiliam Harpur, in confequence of thofe [94] 
fetters patent, did, in 1566, grant certain lands 
and houfes in Bedford, and alfo thirteen acres and 
(Hierood of meadow, in the pari{h of Saint Andrew, 
Holborn, in the county of Middlefex, to the faid 
mayor, &c. for the fuftentation of the faid mafter 
«ikI uQier, for the marriage of poor maids of the 
^id town, and for poor children there to be nou- 
'^fliedaiKi informed, " according to the form of the 
** faid letters patent ^ 

Thefe thirteen acres and a rood, were, foon 
^Gr, reduced by encroachments to twelve acres, 
^e rood, and thirteen poles. 

-About the year 1668, the corporation let them 
*^^ a term of forty-one years, at the annual rent 
^ ninety-nine pounds. The expiration of that 
*^^l€ would have fallen of courfe in the year 1709. 

Jtn 1684, a reverfionary leafe was. granted for 
^^^ further term of fifty-one years, to commence 
^ the expiration of the former, and at the yearly 
^^t of one hundred and fifty pounds. 

XJnder thofe and other derivative leafes, the fol- [pr] 
^>?ving ftreets^ &c. Bedford-ftreet, Bedford-Row, 

Bedford* 
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Bedford -Court, Prince'^-Street, Theobald's-Row,j * 
North-Street, Eaft-Street, Lamb's-conduit-Street, 
Queen-Street, Eagle-Street, and other ftreets and 
courts, in the parifties of St. Andrew, Holboro, 
and of St. George, Queen Square, were eredk^f^. 

By this means, the eftate was, at the expiriatioii 
of the term of fifty-one years, which happened in 
1 761, encreafed to a great value ; and it became 
expedient to have an adl of Parliament pafled, to 
regulate the management, and appropriation ci 
the revenues. 

Accordingly, in the year 176-, an adb pafied 
for that purpofe, which, (after regulating .the 
amount of the falaries of the mafter and uflier, the 
funis to be given for portioning poor maids, and a 
fum to be applied yearly for apprenticing poor 
children, befides other neceffary expences); enaAsj^ 
*^ That the furp/ufage of the rents and profits fliall 
^* be diftributed in a/ms to the poor of the faid 
[96] " town, for the relief and fupport of poor decaye4 
" houfekeepers, and other proper objedts/* 

In the original bill, there was the following pro* 
vifo : ** That no freemen or inhabitants of the faid 
town of Bedford, receiving benefit from the faid 
charity eftate, in any manner whatever, Ihall 
thereby be difqualified from voting for mejnbcis 
** of Parliament for the faid town of Bedford/' 

This claufe was at the third reading, (on ao 
amendment for that purpofe being moved) left out 
of the aft. 

By the aft, a certain nuniber of truft^cs are 

added 
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added to thofe who were fo by the original founda- 
tion, as members of the corporation. 

Such being the nature of this charity, it was 
proved, by a great number of witneffes (feveral 
df whom had been truftees of the charity , and over- 
feers of the poor, and fome, agents at eleftions) ; 
That this charity has been diftributed to many per- 
ions who paid to church and poor; That about 
three-fourths of thofe who had received it at the [97] 
laft diftribution, paid the parifh taxes, fbme of 
them to the amount of nine (hillings ; That it has 
always been given to middling fort of people, 
without folicitation on their part j That it has 
always been confidered, in Bedford, as a fort of 
imatm, and diftinguifhed from parifh pay, the 
charity being called Hall-moneyy (becaufe it is dif- 
tributed at the common-hall) and the parifh pay 
ioBeaion. One Negufs, (a perfon of fifty years of 
age) fwore particularly to a man who rents eighteen 
pcnmds a year, and yet received the charity ; and 
to another who received it, although he paid nine 
(hillings a year to ihe parifh of which he (Negufs) 
IS overfeen The fame witnefs fwore, that his own 
&ther died nineteen years ago, aged feventy, and 
that he had heard him fay, that he had received 
the charity conftantly from the firft year of his 
marriage,^ and that he had voted at Sambroke's 
de&ion, in 1730, and at other eleftions, and that 
no objection was ever made to his vote. 

All the witnefles faid. That, till the laft elcAion, [^8] 
they ^d never heard the right of Harpur*s charity 

men 
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men to vote called in queftion j That it was atwajra 
underftood they had a right ; That many, to tbeir 
knowledge, had voted at every contefted eleftion 
which they recollefted. (The names of feveral 
were fpecified.) That the votes of perfons receiv- 
ing parifh pay had always been rejefted, and that, 
to know whether any perfon had received it, re- 
courfe was always had to the parilh books ; but 
that, when this objeftion of Harpur*s charity was 
ftarted at the laft eledion, it aftonifhed every 
body. 

Thecounfel for the fitting members faid, they 
could not call any witnefles to contradict or dis- 
prove thofe feds. 

Counsel for the Vetit toners. 

It is clear, from the nature of the charity, and 
from the words of the refolution, as interpreted by 
the ufage which has been proved, and not contlti- 
difted, that the charity in queftion does not dif- 
qualify. 
[99] That charities of this fort do not neceflarily dif- 
qualify, by the common law ofparliament, is proved 
by the cafe of Coventry. 

24th February, lyof. It wae rcfolved, " That 
the freemen of Coventry receiving alms, or cha- 
rity, have no right to vote in the elcftion of ci- 
tizens, to ferve in Parliament for the city of 
^ Coventry, (i).*' 

(i) Journ. voL xiii. p. 763. col. i. 

Yet, 
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Yet, though the very word " charitf^ is ufed in 
that difqualifying refolution, the houfe afterwards 
determined, on the ift and 3d of March, lyo-^t 
" That Sir Thomas White's gift ( i ), and Thomas 
** Wheatley's gift (2), do not difqualify-" Both 
which charities are exadly analogous to that now 
under the confideration of the Committee. 

In general, where, by the ufage of the place, per- 
fons receiving relief from the revenues of particular 
charities are difqualified, the houfe, in determining • 
the right of eleftion in that place, has inferted the 
word " charity in the difqualifying part of the re- [100] 
folution. The cafe of Taunton is particularly 
ftrong to (hew that the word " alms'' alone does 
not, in the language of Parliament, comprehend 
particular charities (3). 

There are, to be fure, cafes to be found in the 
Journals, where it has been determined that chari*^ 
ties founded by private perfons difqualify, although 
the word ** alms'' only has been ufed in the refo- 
lution declaring the ri^t of eleftion ; but there 
^re none, where it has been fo holden, when the 
ufage had been (as in the prefent cafe) proved to be 
in favour of the votes of men receiving fuch chari- 
ties. 

That, in the prefent cafe, in the determination 
of 1690, the houfe, by the word " ^z/wj," meant 



(1) Journ. vol. xri. p. 129. col. i. 

4(d. a« (3) Sfpra, vol. i; 

(2) Journ. fame vol. p. xil* 
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only pariflt relief) will appear from an attentive cit» 
amination of the evidence on which the determi^ 
nation was formed k The evidence then produced 
was, a declaration of the common-council, bearing^ 
[loi] date the 19th of December, 1687, *^ That every 
" inhabitant, not taking cc/IeSfioHy nor being fo- 
" journer> hatha vote (i)." — Now ^^ colleSlion'^ has 
been proved to be the term by which parifti pay 
is fpecially diftinguiflied to this day in Bedford (2 ^ 
It is a term familiar to the legiflature in that fenfe^ 
as appears by a great variety of ftatutes, 27 Hen* 
VIIL cap, 23, 1 Edw. VI. cap* 3. 5 and 6 Edw* 
VI. cap. 2. 5 Eliz. cap. 3-17 Geo. II. cap. 3. § i. 
Indeed, one of the firft ftatutory modes of relieving 
the poor, before the aft of the 43d, of Elizabeth, 
was literally by colleElion made on Sundays in the 
parifli church (3)* 

The reafons why maoy think that alms or farijk 
coUeSiion difqualify by the common law, and that 
the refolutions of the houfe where they are men- 
tioned, are only declaratory of that law, do not ap- 
ply to the charity in queftion. Thofe reafons are^ 
th^t men who are obliged to truft to the pariflx fof 
their fuftenance, would not be able to contribute 
to the wages of their members, and that fuch in- 
digent perfons can have no independent will of 
jth^ir owA, and cannot give a free fufFrage.. The 
major part of thofe who received Harpur's charity, 

(i) Jouni. vol. xt5» p* 376 (3) 27 Hen. VIIL cap. aj^ 
coh I. 1 Bdw* VL cap. 3. 

(^) Sufra, p. 97; 

liavei 
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have been proved to be in circumftances fafficient- 
lyeafy to contribute to the maintenance of others, 
imd to pay both to church and poor (i)^ 

Counsel for the Sitting Mmhcn. 

*' Alms^^ is certainly . a generic word, coinpre- 
tending every fpecies of. pecuniary relief beftowed 
6n the poor for their fuftenance, and when *' eh^ 
ritf is ufed to fignify fuch relief, the two words are 
convertible and iynonimous^ This appears by tb^ 
Very etymology of ** alms^^ which is taken from the 
French word " aumSneSy' anciently written ** almof- 
ms^* and that from the Greek word " EXfUjtAocwyu/' 
which is thus defined by the grammarians, " Omnt rjQ^t 
" beneficium quo calamitojos projequimur ^ The word 

ij/wi" is ufed to exprefs the part of Harpur's 
charity which was to be diftributed to the poor, 
both in the letters patent of Edward the Sixth, and 
in the a& of Parliament of the prefent King ; and 
by feveral orders of the truftees for the diftribution 
of the money fince the ftatute, they themfelves call 
it ** almsJ"^ One of thofe orders of 3 ift Dec^ 1 77<^^ 
is, •' That 200L the furplus of the Bedford charity^ 
** be diftributed in almi to the poor." {^ This was 
read frcKn the books of the charity*) 

If " colleQion^* is the expreffion, whicli, by the 
cuftom of Bedford, is peculiarly appropriated to 
parijh relief in that place, the houfe in 1 690, if they 

(1) Supra, f. 96, 97. 
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had meant that no other fort of charity difqualificd 

there, would have made ufe of that word. We 

may therefore infer that, by choofing to employ 

another word, they meant a different, and more 

general, difqualification. 

[104] In the cafe of many boroughs, where the houfc 

had declared the right of eleftion to be in perfons 

not receiving alms^ they have, on fubfequent occa- 

fions, decided that the receipt of charities^ like that 

now under confideration, are within the difqualifi- 

cation. 4 

28 January, 169^, Refolved, "That the right of 

" eleftion of burgefles, to ferve in parliament for 
** the borough of Aylifbury, in the county of 

" Bucks, is in all the houfeholders of the faid 
borough, not receiving a/ms (i)." 
7 February, 169I., Refolved, " That all perfons 
receiving a/ms within the borough of Aylefbury, 
purfuant to the will of Mr. Bedford ; or any 
other perfons receiving any other charity ^ annual- 

" ly diftributed within the fame town ; are, in-re- 

fpeft thereof, difabled to vote in the eledtion of 

burgefles to ferve in parliament for the faid 

borough (2).** 

[105] Mr. Bedford's charity in Aylefbury, is exactly 

litnilar to Sir William Harpur*s (C). It is ob- 

fervable, that, in this laft refolution, the houfe ufcf 

C>) Joarn. vol. xi. p« 419* (2) Journ, vol. xii. p. 490. 
vohz. col. 2. 
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*' dlms^* and " cAarity** as words importing exaAly 
the fame thing. 

2 December, 1708, Refolved, '* That the right 

" of eleAing burgeffes, to ferve in Parliament for 

" the borough of Reading, in the county of Berks» 

is in the freemen, and inhabitants ; fuch freemen 

not receiving a/ms^ and fuCh inhabitants paying 

fcot and lot(i)." 

4 December, 1708, " A motion being made j and . 
the queftion being put, that fuch perfons, as 
have, within two years laft, received Kendrickh 
charity y or any other annual charity ^ diftributed in 
the borough of Reading, have a right to vote in 
•* eleftions of burgeffes, to ferve in parliament for the 
•* faid borough : — It paffed in the negative (2).'* 

By the ftatute for regulating eledions in the 
city of London, perfons having received alms with- [106] 
in two years, are difabled from voting ; and thofe 
who are acquainted with the pradtice in the city, 
know that thofe words of the ftatute have been 
conftantly underftood, and conftrued, to extend to 
all charities. 

If the Houfe has, on fome occafions, drawn a line 
between alms and charities, by making a diftindion 
where there is no difference, this is to be afcribed to 
motives which are too well known to have often 
influenced the former judicature in deciding the 
rights of eleftion. But thofe cafes, (although the 



(i) Journ. vol. xvl. p. 26. (2) Same vol. p. 27. col. i. 
col. 2. 
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decifions of them may be conclufive in the particu* 
lar places with regard to which they were made, in 
confequence of the ftatutc of George the Second 
(i),) are not certainly of a fort to diredt the judg- 
ment of committees in other -cafes where their au- 
thority is not binding. 

In many inftances where the words " alms"^ and 
" charity'^ are both ufed, we are to confider it as 
r jQ^-| mere tautology, a thing not very uncommon in par- 
liamentary language. 

If ** almSy^ according to the feir meaning of the 
word, includes all charities ; if fuch an interpreta- 
tion of it is authorifed by the fober and reafonable 
decifions of tlie Houfe ; and if Harpur^^ charity has 
been particularly fo denominated by the founder, 
(fince in his deed of gift he refers to the letters patent 
where alms is the only word ufed) by the legiflature, 
and by the truftees of the charity, we muft infer, 
firft, that all charities were meant in the determi- 
nation of 1690; and, fecondly, that this charity 
more particularly muft be conftrued to be with- 
in the meaning of that determination : but, if this 
is fo, the ufage of which evidence has been given, 
as it is pofterior to the determination, will be of no 
avail; efpeci ally when it is confidered that, till the 
expiration of the fecond leafe in 1761, the furplus 
money muft have been fo fmall, and fo few muft 
have partaken of it, that it could not be of much 
confequence at any eleftion to objedt to their votes* 

(i) a Geo. II* cap. 24. 

It 
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It has appeared tbat^ in the bill for regulating 
this charity, a claufe was at firft inferted, declaring 
that the perfons receiving it, fliould not thereby be 
difqxialified from voting, but that claufe was re- 
je<5ted (i). Is not this a decifion of the legifla- 
ture itfelf that they are difqualified ? 

The reaibns which have been given for the dif- 
qualiiication occafioned by the receipt of parifh pay, 
are equally applicable to this charity ; for however 
improperly it may have been diftributed in fome par- 
ticular inftances, yet the true objects of it, accords 
ing to the fpirit both of the donation and the re- 
gulating ftatute, are perfons who are in the fame in- 
digent and dependent Situation with thofe relieved 
by the parifli. 

The counfel for the petitioners faid, in reply. 

That they had admitted that, in fome cafes^ the 
houfe had decided that particular charities difquali- 
fied, after there had been determinations where in the 
difqualifying part, the word " alms'' alone. was ufe.d j 
but that no fuch inftances could be found, where 
there wasa conilant ufage \n favour of the votes of [109] 
the perfons receiving the charities j and that, as to 
the ufage in this cafe, having been proved as far as 
living memory or reputation goes, it was, accord- 
ing to the reafoning of the counfel for the fitting 
members in the former part of th^ cafe (2), to be 
prefumed to have been always fo^ Th^ the., moft 
reafonable way of Underftanding the cafes juft 
mentioped was, to fuppof^ that, although by the 
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firft general determination, alms and not charities 
were mentioned, yet the Houfe had afterwards, 
on evidence of the particular cuftom of the plaee^ 
decided that certain charities did difqualify, and 
not on the idea that they were comprehended un^ 
der the word '* alms*^ in the prior determination. 
That, before the 2d of George the Second, it was 
competent to the Houfe to make fuch fubfequent 
decifion extending the difqualification beyond that 
contained in the . firft, without confidering the ' 
fecond as explanatory of the firft-; and that the 
inftances which had been adduced happened before 
that ftatute took place, 
[no] That the amendment of the aft of Parliament 
for regulating the charity had only left the law as 
it was before, and that the claufe was thrown out 
becaufe it is an eftablifhed rule, in bills of that 
fort, not to fay any thing of general rights. That 
if the legiflature had meant to declare that Har- 
pur's charity difqualifies, they would have infertcd 
a direft claufe for that purpofe. 

The arguments on this queftion being finifhed, 
the Committee deliberated for fome time among 
themfelves, after which, the counfel being called 
in, the Chairman faid he was direfted to infonn 
them. 

That the Committee were of opinioj^i, that 

pcrfons receiving Sir William Harpur's charity 

are not thereby difqualified, within the meaning 

** of the determination of 12 April, 16.90, from 

" voting 
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^* -voting for members of Parliament for Bed- 
•• ford*." 

"Vth Point,] The counfel for the petitioners 

tKen propofed to add 36 voters (inhabitants and 

houfeholders) to the poll, who had been rejected be- 

caiafe they had come into the parifties where they 

^^fide in Bedford with certificates from other par 

rilhes. 

Theyfaid, [m] 

That a certificate does not put a man in the 
fituation of a pauper, being only an eventual in- 
demnity to the parifh where he comes to dwell, in 
cafe he (hould, at any future period during his 
lefidence there, become an obje(^ of parifli-relief ; 
that a perfon therefore worth a hundred thoufand 
pounds may have a certificate 3 and that it has no 
where been holdeii that a certificate is a general 
difqualification in all boroughs, although in fome, 
as Taunton (i), it is fo, by the peculiar ufage of 
the place -f*. 

The ' 

{* The iame dedfion took Coxnmiuee, and agreed to by 
place with refpe^t to this cha- the Houfe (ib. p. 137. coh i.) 
rity* in a Committee on the *' That pcrfons living in the 
cafe of Bedford in 1799.] '* hormtgh rfLeiceJIir, by ctr- 

** tificaie, not having gained a 

(l) Vidt /upra. Cafe of *' fettlement by renting loK 

Taunton, vol. i. p. 373. ** a year, or ferving in an an- 

** naal office* are not entitled* 
£f Inthecafeof Leicefler»8 ** by paying fcot and lot* to 
Feb. 1705-6. vol. 15. p. 136. ** vote in the election of bur- 
col. 2, it was refolvcd by the •• gefles to ftrvc in Parlia- 

H 4 " xneot 
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The leading counfel for the fitting members 
admitted this, and, after fome ftruggle by the 
other, it was agreed^ that the votes tejefted on this 
ground (hould be added to the poll,— And the 
counfel for the fitting members alfo admitted. 
That, in confequenoe of the refolution of the Com* 
mittee relating to Harpur's charity, the majority 
then ftood in favour of the petitioners ; but they 
informed the x Committee, that they intended to 
objeft to many votes which had been received in 
fevour of the petitioners. On this, the counfci for 
[112] the petitioners proceeded to endeavour to add 
other votes to the poll which had been rejedcd by 
the returning officers, and then clofed their cafe, 
by evidence tending to prove bribery on the fitting 
members. 

Then the counfel for the fitting members went 
through their evidence and arguments on feverai 
new heads of objeftion, 

The different points in this laft part of the cafe, 
?ind the evidence and arguments concerning them^ 
were as follows ? 

The counfel for the petitioners endeavoured tq 
fupport, and the counfel for the fitting member? 
obje(3:ed to, the votes of, 



** ment for the faid borough/' to confine the dirqnalification 

Jc ihoul4 feeai> by thie w^ids of to the lex Uci in that cafe, and 

the refolution, that th^ Com<> yet there is no evide«C£ , pf 

ipi^tee^ and the Houf(?> mgaat ufagefiatipd.j 
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"Vlth PcSnt.] I • Perfons haying received of a 
fixsrity called Hawes's charity, 

'\ilth Point.] 2. Perfons having received of n 
iixarity called fFelborn'^ charity. 

AllUh Point-] 3. The mafter and brethren of 
mn hofpital called St, John's hofpital. 

IXth Point.] 4. Freemen who had received pa^ 
jifli relief within a year before the election. 

^th Point.] .5. Freemen, who had an mchoatc [113I 
t^A to their freedom, but were admitted in a par* 
6cular manner different from the cuftomary mode 
of admifljon for fuch freemen, and within a year 
1 before the eleftion, 

(«^ There were fix of this dpfcription who had 
teiKlered their votes, and had been rejefted.) 

The nature of Hawes's charity appeared to be 
this. Certain lands were left by one Hawes for 
f the ufe of the poor of the parifties of St. Mary and 
&. Paul in Bedford ; of the yearly profits of this 
fend two thirds are to be diftributed yearly in bread 
to the poor of the parifti of St. Paul, and one third 
to thofe of the parifh of St. Mary. 

Wejborn's charity was founded in the year 
1716, when one Robert Welborn left a clofe, now 
pf the value of 4 A 10 s. per annum^ to the minifters 
and Qverfe^rs of the poor of St. John's parifti in 
j^foxd, to be diftributed to the poor on New- 
year's day. It appeared that the praftice is to 
diflribute it m fums of three or four (hilling to 
l^^ch perfon» 

' St. - 
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St John's hofpital was founded in the year 980, 
by one Robert de Parys, for fix poor men to pray 
for his foul and the fouls of feveral of his relations, 
and to attend divine fervice. It was a fort of 
chantry, and is now in every refpedt a corporation. 
TTie redtor of the parilh where it lies is matter, there 
is a common feal, and the brethren, as they are 
called, are parties to all leafes made of their land. 
Since the year 1606, in confequcnce of an order of 
the King and Council, made upon a petition for 
that purpofe, they receive each nine pence a week 
from the revenues of their laud. 

It was proved, that ufage and reputation were in 
fevour of the votes of thofe three claffes, and that 
they are often rated to the poor ;- — that the bread 
of Hawes's charity is moftly received by wives and 
children. 

As to the freemen rejefted becaufe admitted 
within the year, although they had antecedent 
titles, it was proved, that the cuftom of Bedford i% 
to admit freemen, having previous titles at the court- 
leet; that honorary freemen, on the contrary, are 
[115] 9ften admitted at a common-council; that when 
men with antecedent titles are admitted at a com^ 
mon-council, as fuch admiffion is not demandable 
of right, but is matter of favour in the corporation, 
and on fuch occafions there is often no enquiry or 
proof made of a previous title, even if the peribns 
admitted have it, they are underftood to wave the 
benefit of that title, and are confidered merely as 
honorary freemen. 

It 
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It wascontended on the part of the petitionerSf 
That, as to Hawes's and Welborn*s charities, 
there could be no diftinftion made between them 
and Harpur's charity ; that they are alike derived 
out of land, and appropriated to fimilar ufes; that 
k would be a fraud and furprize on the perfons who 
received them on the fuppofition that they would 
not thereby lofe their votes, having never heard 
that thofe charities would dlfqualify, to declare 
tiem now to be difqualified, and thus deprive them 
<^ their franchife by an ex pqfi/ailo decifion. That 
no reafonable perfon can fuppofe, that perfons prcr 
▼ioufly entitled to vote, would have accepted [^^Q 
either a fixpenny loaf, or three or four (hillings, if 
they had imagined that this would annul their 
votes. That, with regard to Hawes's charity, as it 
is generally given to women and children (i), it 
would be particularly unjuft that their ad: in re- 
ceiving it, (hould deftroy the votes of their huf- 
bands or fathers who might not be privy to their 
having received it. Tliat, as to the brethren of 
St. John's hofpital, they are a corporation, and 
have a permanent intereft in what they receive from 
the profits of their land: That they are like fellows 
of colleges, and, like them, would be entitled to 
vote even at county eleftions, as deriving an income 
for life out of lands : That, if one of them were 
turned out, he might have a mandamus to reiaftate 
himj That what they receive, therefore, is of a 

(1) Sufira^ p. 114. 

certain 
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certain and ftabk nature, and does not fubje6k 
them to influence like the uncertain fluftuating 
hopes of parifti relief: That they may be compared 
to Chelfea and Greenwich penfioners ; and that the 
former were holden, in the cafe of Taunton, not to 

Ci 1 7 J be difqualified within the meaning either of the 
words ** alms^* or ** charity^^ by what they receive 
from the hofpttal (i). 

{pr They feemed to give up the votes of the 
freemen who had been made within the year, as 
being within the meanbg of the flatute of Georgje 
the Third.) 

As to the freemen who had received parifli 
relief within the year they new (2) argued. 

That thefe words of the laft determination, ** luA 
•* receiving alms^^ could not be carried back to 
freemen fince the Committee had determined that 
the previous words " being houfeholdersy* do not 
apply to them ; and though alms, by the common 
few, difqualify men who acquire an accidental 
right to vote by inhabitancy^ none of the advantages 
of zfranckife purchafed by a man, or by his parents, 
for money, or by ferving an apprenticeftiip, can he 
afterwards annihilated by a change of fituatioa and 
pecuniary circumftances. 

[1183 O^ the head of bribery, fome evidence was 

(i) CafeofTaanton,y»^tf, (hoold have faid, ** iitttrmn$d 

▼d. 1. p. 373. N6ta. Jn the *' hy tti Commitue** 
report of that cafe^ I have faid 
ibis point was " fet^Ud.^^ I (2) Videfupra, p. 75* 

given 
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given to fliow that the corporation, when there was 
cpeftiofiof a certain gentleman's beii^ a candidate, 
had required of him as a previous condition to his 
being fupported by them, that he fliould depofit 
a conliderable fum of money. But this was ex« 
plained to have been intended merely as a fecurity 
for the payment of the neceffary expences of the 
tle&ion, and not as a corrupt confideration or ^ft 
for their benefit; and there was no proof that ever 
Aich a propofal had been made to the fitting mem- 
bctSy or that any money had either been given or 
promifed by tiem. 

The counfel for the fitting members infifled. 
That they ftill were at liberty to contefl the 
nght of men receiving any other charity but Har- 
pux*s: 

That they might, and did fuppofc, that the 

Committee had decided /peda//y upon that charity, 

on the ground of its great value, which rendered 

the receiving it an objedt even to perfons in eafy [119] 

c*rcumflances. They then went over nearly the 

^ame ground of argument which they had formerly 

^^en* They faid, that Welborn's charity is diflri- 

buted by the overfeers of the poor ; That it flands 

^^ the place of parifh pay to thofe'who receive it ; 

'^'^^.t abfiSf as the counfel for the petitioners had 

^^ntcnded in the beginning of the caufe, is a 

S^J^eral common law difqualification if received 

^^thin the year (1), and therefore affefts perfons 

(1) Sufra, p, 75. 

claiming 
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claiming to vote as freemen, as well as inhabitants j 
That it does not annihilate any part of their fran- 
chife, but only fufpends the exercife of their right 
of voting while they are in that dependent date, 
when the law intends them to be incapable of giv* 
ing a free fuffrage» 

■There were fome other votes objefted to on 
both fides, as given by perfons who were not 
houfcholders, who lived in parifli houfes, &c. and 
fome of them were given up. t^ It will be ol> 
ferved, that with regard to thefc, the fadt, not the 
law, was difputed. 
[120] After the counfel on both fides had finifhed, 
which they did on Tuefday, the 2ifl: of March, 
the Committee defired that dates of the poll, and 
of the numbers of votes objefted to on each of the 
dilSerent heads, fliould be agreed on, and delivered 
in, by the agents on each fide. 
From thofe dates it appeared, 

1. That the original poll, including the honoi-ary 
non-refident burgeflfes and freemen, whofe votes 
had been declared by the Committee to be, legal, 
was. 

For Sir William Wake - • 527 

For Mr. Sparrow - - - - 517 

For Mr. Whitbread - - - 429 

For Mr. Howard - - - 402 

2. That, including all the votes which the 

counfel 



« 
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counfel for the petitioners had endeavoured to efta- 
blilb^ the numbers would have been, ' 

For Whitbread - - - - 6 1 1 

For Howard - • - - - 380 

For Wake . - . - . 341 

For Sparrow 530 

3. TThat after ftriking oflf thofe who received [121] 
Welborn's charity, the freemen receiving pari(h 
relief^ thofe who had been admitted to their free- 
dom within the year, and the particular votes ob- 
jed;ed to as given by inhabitants not houfeholders, 

&c. the numbers would have flood. 

For Whitbread . - - - 568 

For Wake - - - - - 541 

For Howard ----- 537 

For Sparrow - - - - - 529 

4. That, if perfons who received Hawes*s charity 
had alfo been flruck off, the numbers would have 
ftood. 

For Wake -----.. 527 

For Sparrow 519 

For Whitbread - -, - - 467 

For Howard 441 

5. Or that, if thofe votes had been left on the 
poll, and thofe of the freemen who had received 
parifh relief added, the numbers then would have 
been. 

For Whitbread - - -» - 574 [122] 

For Howard ----- 542 
For Wake ----- 541 
For Sparrow - - - - - 530 

As 
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As the different points in what remained 
cafe,, after the decifion concerning Harpur" 
rity, were not argued and determined fepc 
the Committee did not communicate their 
refolutions on thofe points to the counfclj bv 
are contained in the minutes taken by the 
and delivered to the parties, from whence 
tranfcribed them, viz. 

r. The queftion being put> 

That the perfons who voted at the laft e 
for Bedford having received Hawes's charity 
thereby difqualified > 

It was refolved in the negative*. 

2. The queftion being put, 

That the perfons who voted at the laft e 
for Bedford having received Welborn^s c 
were thereby difqualified; 

It was refolved in the ajffirmativef- 

[• This decifion was confiun-^ March 179U the Coi 

ed in the Committee on Mr. in the cafe of Sttynini 

Payne*s petition in 1792.] mined, that a charity c 

Wbite-borft charity^ « 

[t But, in the Sudbury cafe* difqualify. In the N 

reported by Mr. Pbilipps,^Tid cafe, in 179a, a don 

afterwardsyon very folemn ar« bread, (imilar to H^nv^ 

gument, in the Colchefler cafe, ricy in Bedford, was he 

April 1 789, it was decided, that difqualify. in the cafe c 

certain chariiies, entirely fimt- cefler, in 1792, (a Pra 

lar to Weiifor/i^s charity, do not 4) perfons admitted 

difqualify. Thefe charities in parilh peft-houfe when 

Colcheder are called Doily's with the fmall-pox, to 

charity. Lady CreffieU'% cha- the infection from fjp 

rity, JtrtmiMb DanielVs dona* were held not to be 

tion, Coxe'^ denatioa, Ia fied.] 
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5. The queftion being put. 
That the mafter and brethren of St. John's hof- 
pital were difqualified from voting at the laft 
eleftion for Bedford ; 

It was refolved in the negative. 
• 4, The queftion being put. 

That the word " alms"^ in the refolution of 1690, 
^^fers to burgefles and freemen, as well as to inha- 
bitants houfeholders of Bedford; 
It was refolved in the affirmative. 
5. The queftion being put, 
That the fix perfons who tendered their votes at 
*He laft eledion for Bedford, being admitted within 
tlic twelvemonth by the common council, had a 
^ght to vote ; 

It was refolved in the negative. 
* The Committee likewife refolved. 
That they would not rejedl any perfon's vote 
(liot otherwife difqualified) for receiving alms, pro- 
vided he had not received the faid alms within the 
year (B). 

On Thurfday, the 23d of March, the Committee, 
^y their Chairman, informed the Houfe, that they 
^ad determined. 

That Sir William Wake, Bart, was duly eleded; [124] 
aiid. 

That Samuel Whitbread, Efq. the petitioner, 
^as duly elected, and ought to have been returned 

(1) Votes, p. 42o>4zi. 

Vol.. II. I 
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Note pAGE 77. (A.) On the 26th of April, Mr. Whitbrcad 
^ ^ , prefented to the Houfe, a petition of divers inhabitantsj 
houfeholders of Bedford, fetting forth; That the mayorj 
aldermen, and common-council had, at feveral times, afTumed 
z power of making an unlimited number of burgeiTes and 
freemen, ftrangers, and foreigners, who never ferved any 
corporate office, exercifed any trade, or contributed to any 
rate or aflefTment, within the town, forthe^fole purpofcfof 
their voting at elections for. members of Parliament; That 
particularly in the month of September, 1769, they had 
made upwards of five hundred, and a confiderable number 
every year fince ; and that the like evil praftice, if conti- 
nued, would totally annihilate the ancient right of ele£Hoa 
to the petitioners, the whole number of inhabitants, hou(e<* 
holders, who have a right to vote, being computed not to 
exceed five hundred and forty ; praying, therefore, that the 
Houfe would grant fuch relief as might be expedient for the 
[126] prefent, and prevent the like pradices for the future. Volcs^ 

P-573>S74- . 

This petition was ordered to be referred to a Committe ^ 

to enquire into, and ftate the matter of fadl to the Houfe. 

On the firft of May, Sir William Wake, now Mkt 

Whitbread's colleague, after complaining that the pctitio-i 

h^d been prefented by a furpri^e on him, and the non-refid 

ele&o: 
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eleftors of Bedford, and that Jie had received no notice that Note 
fuch a thing was intended, moved that the order for referring ^") 
it to a Committee (hould be difcharged j but the queftion " 
being put on that motion, it pafled in the negative, (Votes, 
p. 603, 604.) On the 17th of May, however, (Votes, 
p, 699.) nothing having been done by the Houfe in confe- 
quence of a report v^hich had been made by the Committee 
fome time before, the confideration of the report was put off 
for two months, before which time the Houfe \yas prorogued 
for the fummer. 

P. 92, 123. (B.) As a perfon who is at prefent in indi- Note 
geftt circumftances may afterwards become affluent or inde- ^ ' 
pendent, and vice verfa^ it cannot be fuppofed that the receipt 
of alms, or of any particular charity (in cafes where that dif- 
qualifies) fhould operate at an unUmited diftance of time> 
nor on the other hand, that, where the right of elecElion is in 
diofe who pay fcot and bt, or to church and poor, fuch pay- 
ments (hould produce a qualification, though made at any 
remote period before the eleftion. Some line muft be drawn 
in both inftances, and that line, by the eftabliftied cuftom of 
parliament, feems to be one year before the eledtion ; un- [i^?] 
lejfe in particular cafes, where, either by fpecial ufage, a 
determination of the Houfe (as in the cafe of Reading,yi/^r/?, 
p. 105), or an a£t of Parliament (as in London), the dif- 
€[ualiiication by alms is extended to two years. 

P. 105. (C)« The counfel for the fitting members were Note 
going to flate the nature of Mr. Bedford's charity, in (^) 
Ayleflbury, from their briefs, but this was objeflcd to, unlefs 
they would produce legal evidence of it. It is dated in the 
Journals. 

" 7 Feb. 169!, The Committee reports, That it ap- 
^* peared that John Bedford, by his will, made the- 1 2th 
^* July, 9 Hen. VII. allotted lands of about 120I. a year, 
'* for the repair of the highways about Aylelbury, and to be 
^ dealt in alms^ to blind people, crooked, (ick, and poor 
'* people. That, in 39 Eliz. there was an aft of Parlia- 

12 «« mcnt ' 
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Note ^ ment for fettling this charity, by vtrhich the faid truft 
j^\j ** vcfted in nine perfons, who are made a corporation, a 
^^ empowered to a£k in the difpofition of the faid cbarii 
«• according to the will of Mr. Bedford, and are to ha 
** perpetual fucceffion, by the name of the Surveyors of t 
" highways of Aylefbury, in the county of Bucks, T\ 
*' this charity, accordingly, every St, Thomas's day, 
^* diftributed by the feoffees, to the poor of Aylefbury, 
*^ two (hillings, half a crown, or three, four, or five (h 
<^ lings a-piece, or fuch fmall fums, and is commonly co 
' << tinued to the fame perfons for their lives, but that is d 

[iz8] ** cretionary in the feofFees to change the perfons as th 
** think fit. And that, for this charity, every three yes 
«* they account to the bifhop of Lincoln (i)." 

Surely this entry in the Journals was evidence to be re 
to the Committee. 

ft 

(i) Journ. vol. xii. p*'4S7. col. x. 
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The Committee was chofen on Friday, the 17th of March, 
and confifted of the following Gentlemen : 



Fred. Montagu, Efq. Chairman, - 

Philip Yorke, Efq 

Richard Benyon, Efq. .... 

Thomas Powys, Efq. - - . - 
Right Hon. Tho. Townfliend, 

Robert Vyner, Efq. - - - . 

George Byng, Efq. . - - - 

Thomas Whitmore, Efq. - - - 

Charles Morgan, Efq. . - - - 

Sir Roger Moftyn, Bart. - - - 

Hans Sloane, Efq. - - - . - 

Charles DundaS) Efq. - - - - 

Nathaniel Ryder, Efq. - - - . 

Nominees, 
Of the Petitioners : 

jfames Grenville, Efq. - - - . 









JO 

E 



^ Higham Ferrers 
Hellefton 
Peterborough 
Northamptonfh. 
Whitchurch 
Lincoln 
Wigan 
Bridgenorth 
Breconfliire 
FlintQiire 
Newport, Hants 
Richmond 
Tiverton 



Buckingham 



Of the Sitting Members : 
Beaumont Hotham, Efq. ... J LWigan 

Petitioners. 

Sir Walden Hanmer, Bart, on behalf of himfclf and Sir 
Patrick Blake, Bart, (abfent in the Ifland of St. 
Chriftopher's.) 

Certain £le£lors for the Borough of Sudbury. 

Sitting Members : 

Thomas Fonnereau, Efq. Philip Champion Crefpigny, Efq. 

Counsel, 
For the Petitioners^ 
Mr. Lee, Mr. Murphy. 

For the Sitting Members j 
Mr. Cox, Mr. Wilfon. 
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E 



Of the BOROUGH of 

SUDBURY. 

ON Saturday, the i8th of March> the Com- 
mittee being met, the two petitions were 
^^ad, containing, in fubftance, the fame allegations, 
-^a.me]y ; That a great many legal voters, who ten- 
dered their voices for Hanmer and Blake, had been 
I'ejedtcd, although they had been for many years in 
the poffeflion and exercife of their rights, to the 
Icrxowledge of the mayor, and of Fonnereau one of 
ttie fitting members, in whofe favour, and at whofe 
requeft, many of them had frequently polled at 
former eleftions; That many, whofe claim ftood 
in the fame predicament, had been admitted to 
vote for the fitting members; That others who 
were not legally qualified, had alfo been admitted to 
Vote for them ; That the fair majority of legal votes 
^as in favour of the petitioners ; But, that William 
^^nit, the majror and returning ofiicer, had aded [^3^] 
P^i'tially and corruptly before, and during the poll, 
*^d had declared the fitting members duly eleded, 

I 4 and 
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and had returned them; And that money Ws 
given by the fitting members, or their agents, h 
way of bribe or reward, to perfons who voted fS 
them at the cle6tibn ( i ). 

The laft determination of the right of eleftioa 
being read, appeared to be as follows : 

6 December, 1703. Refolved, "That the rigV" 
" of eledkion of burgeffes, to ferve in Parliamer 
" for the borough of Sudbury, in the county c 
" Suffolk, is only in the fons of freemen, bor 
*^ after their fathers were made free, and in fuch 2 
" have ferved /even years apprenticefhips, or ai 
" made freemen by redemption ( 2 )." 

Then the Handing order of 1734- was read (3). 

At the openitog of the caufe, the counfel for tt 

petitioners contended, that the refolution of tt 

[133] 6th Dec. 1703, was merely explanatory of one < 

the 19th of January, 170^, in the followin 

words : 

Refolved, " That the fons of freemen, bor 
" after their fathers were made free, and thofe ths 
*' have ferved apprenticefhips in the borough c 
/* Sudbury, in the county of Suffolk, have a righ 
** to vote in the eleftion of members to ferve i 
" Parliament for the faid. borough, without an 
** admijjionj in form^ to their freedom^ or taking th 
" oath of freemen (4)." 

(i.)yotes, 6 Dec, 1774, p. (3) SuprUf vol. i. p. 99. 

31,32. ^ (4) Journ.famc vol. p. Ill 

(2) Journ, vol. xiv. p. 245. col. 2. p. 121. col. i. 
col. I, 2. 

A gres 
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great number of perfons, who tendered their 
Jiflfragcs for Hanmer and Blake at the eleftion, 
rere rejefted, becaufe they did not produce evi- 
Lcncc of their admiflions to their freedom, enrolled 
ipon ftamps, in the books of the corporation. If 
i\\G right of eledion was to be taken to be as de- 
clared in the refolution of January, 1704-, no for- 
nial admiffion was neceflary ; that objeftion muft 
fell to the ground ; and it would only be requifite, 
**^ CMxler to eftablifti the votes of thofe perfons, to [134] 
Slow that they came within the defcription of one 
^ other of the two claffes mentioned in the refo- 
lution. 

They faid that this would appear to be the cafe 

from the hiftory of the two refolutions, as it is 

contained in the Journals ; That the right of elec- 

tiwi for this borough was, during the laft century, 

m 9 very precarious uncertain ftate ; That fome- 

times the exclufive right was claimed and exer- 

cifed by the magiftrates, or governing part of the 

corporation^ and,, on other occafions, the freemen 

at laigc were admitted to vote; That, in (hort, 

IVery eledlion was a ftruggle, 'with various fuccefs, 

between the former, who were called the Bench^ and 

the latter, called the Floor ; That, at the eledion 

in 1702, one Benjamin Carter, the mayor and 

retutning officer, declared, in confequence of an 

order he had obtained from the governing part of 

the corporation to oblige all perfons claiming votes 

to enroll thcmfelves, that no man fhould be fuffered 

to poll whofe name was not enrolled according to 

that 
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that order, and for want of fuch enrollment, re* 
jeded feveral who had voted, at previous eleftions, 
for thirty years backwards (i) ; That it was on th' 
occafion of a petition of the unfuccefsful candidate 
at that eleftion, that the firft of the two refolution: 
was made ; That the eleftion being. declared to 
void (2), on the ground of bribery, a new conte 
cnfued between the fame parties, and was folio wc 
by a new petition of the former petitioner ; Tha 
in this fecond caufe, the on/y point was. Whether 
accordipg to the right of eleftion declared by the 
firft refolution, thofe who had ferved Jive years 
attorneys' clerks, had a right to vote (3) ; and tha 
the refolution of 6 Dec. 1703, being made to de 
cide that point, muft, by the fair conftrudtion, 
confidered, as merely an explanation of the former 
as to tke nnmber of years neceflary to fuch an 
[136] prentkefhip as would beftow a right to vote, tha. 
having been left undefined in the firft. 

The counfel for the fitting members infifted. 
That the latter refolution was to be confidere 
as a complete independent determination ; That 
is no reference in it to the former, which i 
explanatory refolutions there always is ; And that 
fo far from being merely a commentary on th 
former, it declares the right of voting in a clafs of 
perfons not at all mentioned there (4)^ But, thafr^ 

(i) Journ. vol. i. p. 119. (3) Journ. loc, at, p. 244- 

col. 2. col. 2. 
:> (2) Joarn. loc. cit. p. 121. (4) Fi%, Freemen by r^' 

col. I. demption* 
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if the refolution of 6 Dec. 1703, is independent of 
the other, it is the bft determination within the 
meaning of the ftatute; That perfons, therefore, 
claiming to vote under that determination, muft 
prove themfelves to be completely freemen, which 
they cannot be without admiffion; and that the 
only legal evidence of admiffion is the enrollment 
thereof upon ftamps in the books of the corpora- 
tion. 

The counfel on each fide having argued this 
point, were directed to withdraw; and after the 
Committee had deliberated fome time among 
themfelves, they were called in again, and informed [137] 
by the Chairman, that the Committee had re- 
folved (generally,) 

That the counfel for the petitioners fhould pro- 
duce evidence to (how by what right the rejected 
Perfons claimed to vote. 

After this preliminary decifion, the whole cafe 
was gone into on the part of the petitioners. 
They endeavoured to (how ; 
I. That honorary freemen, of whom a great 
'^^mber had polled for the fitting members, had 
^o right to vote J 

^. That the perfons who had been rejedted be- 
^^ufe they did not produce the enrollment of their 
^dtniffion upon damps, had a right to vote 5 

3. That the mayor's condudt had been fuch as 
^^rited the cenfure of the Committee, and the 
Houfe. 

(O* They ftated that they could prove a very 
, public 
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public diftribntion of money among the vot< 
for the two fitting members after the eledion, t 
as they did not fay they had any proof either 
money being given, or promifes of money bci 
[138] made by them previous tdy or during^ the ele&i< 
the Committee feemed to think this would 1 
affeft their feats ; and no evidence was gone L 
on this head. 

The following fafts were all admitted or prove 
1. On the firft point. 

Sudbury is a borough by prefcription* It \ 
incorporated by Queen Mary, and began to f< 
members to Parliament in the firft year of Qq 
Elizabeth. From that tinae, the returns arc wi 
out interruption. 

The corporation confifts of a mayor, fix A 
men, twenty-four capital burgefles, and an in 
finite number of freemen. 

Till the year 1772, there are not above five 
fix inftances to be found in the books of the <: 
poration, of perfons admitted to their freed 
without a title acquired either by birth, ferviti 
or redemption. Thofe inftances are of men 1 
were candidates to reprefent, or members for, 
borough, and were admitted out of complinw 
[139] but who cannot be (hown ever to have excrc 
any franchife as members of tlie corporat 
Tney are all within the laft hundred years. 

In 1772, the governing part of the dorp 
tion, the majority being in the intereft of 
Foflnereau, made an entry in their books (27 F 
*^ import 
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irxiporting, that they have power to admit men 

claiming by any of the above titles^ and aifo gra* 

tiiitoufly, or by favour^ without any previous title, 

or confideratioD in money. Accordingly, the next 

day (28 Feb.) 170 were admitted at once, of whom 

X 30 had no right either by birth, fervitiide, or re* 

demption. Before that period, this power of 

making honorary freemen had never been exerclfed 

in the borough (except, as has been faid, out of 

compliment to candidates or members) nor was it 

^nderftood to exift. 

2. On the fecond point. 

The conftant ufage has been to permit perfons 
leaving a title by birth to exercife all the rights of 
^^^tmtn^ without any enrollment upon Jiamps^ and 
even without an entry of their admiflion in the 
books of the corporation. Thofe rights are, chiefly, [140] 
*he right oi turning on their cattle on a common be- 
longing to the corporation, the right of carrying on 
different trades in the borough, and the right of 
Voting for members of parliament. 

None but freemen have the right of turning on 
{^^ they call it), and, when the time for turning on 
comes, the mayor, town-clerk, and fome others of 
^Hc corporation, attend at the common-gate in a 
f^rt of court, and the freemen with their cattle, pafs 
^n review before them. Books are kept of the pro- 
ceedings at thofe courts, in which there are many 
Entries like the following, 

H May, 1772, Ordered, " That the cattle be- 
. * longing to tht freemen of this borough be put on 

" the 
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" the common of this borough.'* (on a day 
cified in the order.) 

If any doubt arifes about the freedom of aj 
one, it is enquired into, and, until it is proved thi 
he is entitled by birth, fervitude, or redemptioi 
he is not permitted to turn on. 
[^4^ J Many freemen have not the right of turning 0. 

but none but freemen can have that right. Th^ < 
price of freedom, by itlelf, when acquired by pu xr- 
chafe, is lefs than the price of freedom and conn - 
mon united. 

7 May 1730, Ordered", ^^ That,//*-^. B.canjhow 
that he has the freedom of the town^ he fliall have 
the freedom of the common for fix guineas." 
The prices of the right of common, are paid to 
the treafurer, and the furplus of the money, after 
defraying the necefiary expences, is difpofed of at 
the moot-hall, on a day fixed by the mayor, to free- 
men not having cattle to turn on^ and freemetC s widows. 
It is called cummunage-money^ and generally amounts 
to about IS, or xs. 6d. a head. 

Reputation that the father, (at the time the fon 
was born), was free of the borough, has always 
been confidered as fufficient evidence of the perfon 
himfelf being a freeman. When a man was formally 
admitted, the cuftom has been to give him a flip of 
1 142] parchment, figned by the mayor, or town-clerk. 
This is called the docket of his freedom. But 
there are hardly any inftances of its being ftamped- 
There are feveral entries in the books, by which it 
appears, that men have been admitted to their 

freedom 
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fir^edom on its being proved that their fathers were 
fk-^eat the time of their birth, by theoaths of their 
a^ighbours, or when their names were found on 
tl^c communage-books, or in old polls, without 
^rxy enquiry being made whether there was any 
^xiroUment upon ftamps of their admiflion. 

At the lafl election, 388 were rejected . The 
^ames of a great many of thofe appear on the 
^^ommunage-book's as exercifing the right of com- 
^^on for above thirty years. By the parole tefti- 
^ony of one Griggs, a man of forty-nine years of 
^ge, who has been refident all his life at Sudburv, 
^ixd by a comparifon of the refpeftive polls, it ap- 
pears, that of the 388, 26 voted in 1734; 83 in 
^747 3 137 in May 1754; 187 in 1761; and, 281 
^Q X768. In 1734 Griggs lived with an uncle, 
^ho took an aftive part in the eleftion of that 
y^ar. He himfelfwas conftable in 1747, and afted [143] 
^ check-clerk at the laft eledion. He knows the 
°^^or part of the rejefted voters perfonally, and 
^^vcr heard any objedion to their exercifing every 
^ther franchife of freemen. 

In 1762, the mayor, aldermen, and capital bur- 
g^fles were enrolled upon ftamps in the corporation 
books, but they never infifted, at that time, nor till 
fcvcral years afterwards, that the other freemen 
fcould be fo enrolled ; on the contrary, one Stock- 
dale Clarke, who had afted as town-clerk from 1 749 
*o i77i,faid; that when he firft came into that of- 
"Ce, he had propofed to the corporation to have the 

freemen 
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freemen enrolled upon ftamps, but that they to! 
him the determination of the Hoiife of Commor 
had rendered that unneceflary; that he had co: 
fulted fome of the leading perfons in the town, wl 
were not of the corporation, and they gave hi 
the fame anfwer ; and that the officers of the ftana 
office having threatened him with a profecutioia 
he did not take care to have the admiffions of t 
[144] freemen enrolled on ftamps, he had fent them wo a 
that the corporation did not think there w 
any occafion for it. This was alfo proved by Tl: 
mas London, an infpeftor in the ftamp-office, wl 
had formerly lived ' twenty-one years at Sudbur 
had been mayor, and faid he did not recoiled a 
inftance of the formal admiffion of a perfon bar 
the fon of a freeman, but many of perfons becoir 
ing free by fervitude or purchafe. 

In 1768 there was aconteft between three oft! 
prefent candidates, — the two petitioners and M 
Fonnereau. The numbers on that oceafion, ftoc 
— For Blake 618; Hanmer 526; Fonnereau 25. 
Although, as has been juft mentioned (i), aSi- 
the perfons now rejeded polled at that time ; ar 
Mr. Fonnereau petitioned; yet neither at the ele 
tion, nor in his petition, was there any objectic 
made to their votes, many of which were given £ 
him. The chief ground of his petition was bribei 
His counfel, indeed, called a witnefs to prove th 
feveral of Blake and Hanmer's voters were not leg 

(i) Supra, p. 142. 
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ireemen^ as not having been admitted upon (tamps ; 
but the Houfe would not permit this evidence to 
be gone into, becaufe foreign to the allegations of 
the petition ( i ), 

After that eledtion, the governing part of the 

corporation determined to infift that all freemen • 

Ctiould be enrolled upon ftamps; and in 1771^ 

"tliey fixed the 29th of October for receiving the 

claims of thofe who defircd to be enrolled. On that 

day, the court being met for that purpofe about 

xiine o'clock in the morning, feveral hundreds of 

people aflembled- The firft perfon who demanded 

to be enrolled, claiming on the ground of being 

tliefon of a freeman born after his father was made 

free, the town-clerk was ordered to fearch the books 

tofee ifthefatherwas enrolled uponftamps prior to 

the birth of the fon, and no fuch enrollment being 

found, he was rejefted. The father was then dead, 

and had exercifed all the franchifes of a freeman 

during the whole of his life, which the claimant was 

prepared to prove. The refufal to enroll this man L^4^ 

ptoduced a great clamour, and the mayor diffolved 

tke court ; but the croud detained him and the 

other magiftrates in the hall till nine at night, when 

* fort of compromife took place through the in- 

^^T>o(ition of Hanmer, the mayor confenting to 

^"^oll three that night, and to hold courts after- 

^^s for the purpofe of enrolling others. A pro- 

Po&l was that day made to the claimants, that a 

(i) Joorn. vol. xxxii. p. 705. col. x. 
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feleft committee of the m^iftrates {hould be ap- 
pointed to enquire into their titles, and make ; 
report thereof to the whole body ; but this was no 
accepted. Some of the perfons concerned in th 
detention of the mayor were profecutcd by infoi 
mation, and, on their trial at the aflizes, were coc 
vifted* Afterwards a feleft committee was ap 
pointed for the above purpofe, the mayor and tw 
capital burgcffes to be a quorum. All the mem 
bers of that committee voted for the fitting mctn 
bers at the laft eleftion. At feveral fubfequen 
courts holden for the purpofe of enrollment, man; 
of thofe who had been rejected on the 29th of Oc 
tober, 1771, put in their claim again, and wcr 
L ^47] again rejefted on the fame ground, and after a limi 
lar enquiry, as before; particularly on the 28th c 
February, 1772. Of the number of 170 alread; 
ftated to have been admitted on that day ( i ), 4< 
claimed by birth or fervitude : they were friend 
of Fonnereau, and voted for him and the othe 
fitting member at the laft eleftion ; and as to them 
no enquiry was made in court into their titles. O 
the whole number of 170, many were not prefent 
They were propofed in lifts of thirty and forty, am 
queftionsput and carried upon each entire lift, tha 
they (hould be admitted and enrolled. Somec 
the magiftrates were heard by the witneflTes to fa; 
that they would enroll none but the friends of Fon 
nereau. 

(l) Supr^^ p. 139, 
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^ mandamus was brought againft the corporation 
oiic Snee, to be admitted and enrolled as being 
tlx^ fon of a freeman, born after his father was made 
free The fame attorney (Mr. Fonnereau*s agent) 
conduded this cafe both for the plaintifFand de- [148] 
^ti^idants. He prepared the briefs, and inftrudted 
tVic counfel, on both fides. On the trial, which 
Came on before theI-.ord Chief Juftice of the King's 
^nch at the fittings after Trinity term, i77i,Snee 
Only brought evidence to fhew that he was the 
grandfon of a freeman, and did not go into any proof 
that his father was free, which - he might have 
proved; a verdift was neceffarily found for the 
. corporation. This Snee was afterwards made an 
honorary freeman, and voted at the laft ele£tion for 
Fonnereauand Crefpigny. 
3. On the third point. 

Juft before the eledtion, the mayor had a thou- 
Usyd copies printed of an extraft from the Dur- 
ham aft, 3 Geo. III. cap. 15. containing the claufe 
difqualifying freemen admitted to their freedom 
within the year, and mentioning the penalty of one 
hundred pounds infiided by the ftatute if they 
^all prefume to vote, but omitting the exception in 
favour of per Jons who have an inchoate title. He had 
himfelf caufed thofe papers to be diftributed 
among the perfons claiming to be enrolled. Some 
of them, taking the alarm, came to aik his opinion [149] 
whether they might vote without incurring the 
penalty, and received for anfwer, that they certain- 

K i^ ly 
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ly would be liable to it if they prefumed to vote^ 
and if not able to pay muft go to jail. Two per- 
fons particularly fwore,that it was this anfwer of his. 
alone that prevented them from tendering their* 
voices at the eleftion. 

The poll, as the town-clerk took it, by the 
mayor's directions, reduces the number of voters 
in the borough to about 253. At every former 
election fince 1703 near 700 polled ; Mr. Fonne— 
reau himfelf had polled from 5 to 600 on former 
occafions. 

No evidence was produced, on the part of the 
fitting members, to contradift the above fafts; 
moft of them were, in a manner, admitted. Their 
counfel feemed only to aim at (hewing that, of the 
perfons exercifing the right of common, many re- 
ceived alms ; and that the votes of men receiving 
alms have never been allowed in this borough. That 1 
laft fadt was acknowledged to be fo by fome of 
the witneffes called on the part of the petitioners, ^ 

[150] CouNSEL/(?r the Petitioners* 

I ft Point.] That honorary freemen (that is, thofc 
who have not acquired a title to their freedom bjr 
birth, fervitude, or redemption,) cannot be legally 
made in Sudbury, according to the conftitu- 
tion of the borough, or, at any rate, that they have 
no right to vote in the election of members of par- 
liament, appears both from the evidence which has 
been produced, and from the exprefs words of the 
laft determination. It has been (hewn that the 

books 
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books do not furnifli a fingle inftance of a perfon 
admitted a freeman, by favour , of the corporation, 
till within the laft hundred years ; and the few ex- 
amples within that time are of men to whom a no- 
minal freedom was given as a mere unfubftantial 
compliment, and who, from their fituation in life, 
muft be prefumed never to have claimed or exer- 
cifed any of the rights of freemen. 

In all cafes, where it has been a queftion, whe- 
ther honorary freemen have, or have not, a right to 
vote, the houfe of commons has proceeded on the 
evidence of ufage. If by the cuftom of the place, 
it appeared that they always had voted, the houfe, [151] 
in detenhining the right of eleftion, has employed 
fuch general words as will comprehend them. If, on 
the contrary, the ufage was againft them, the de- 
termination has been fo expreffed as only to extend 
to freemen entitled by birth, fervitude, or redemp- 
tion. * 

In the cafe of Chefter, in 1747, the counfel for 
the petitioners infilled, *' That the right of eleftiott 
" was only in fuch citizens of the faid city as are 
^ inhabitants within the faid city, or the liberties 
" thereof, and admitted to their JVeedom within the 

city by birth or fervitude^ and not receiving alms 

or any public charity." The counfel on the other 
fide denied that to be the right, and ftated it ge- 
nerally to be " in the freemen of the faid city (i)." ' 

(1) a Feb. I74{ . Joara. vol. xxv. p. 498. col. I. 
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They propofed to prove, but it was admitt^dy that 
fevcral honorary and non-refident freemen had vot< 
at the eleftions of mayors and (heriffs, and 
ferved thofe offices, and that honorary freemen 
J exercifed trades in the city (i). On this the 
Houfe, 

9 Feb. 174J, Refolved, "That the right of elec — 
" tion of citizens to ferve in Parliament for the citjr' 
" of Chefter, is in the mayor, aldermen, and com—* 
*' mon-counci!, of the faid city, and in fuch of th^ 
" freemen of the faid city, not receiving alms, as 
" (hall have been commorant within the (aid city, 

or the liberties thereof, for the fpace of one whole 

year next before the ele<ftion of citizens to fervc 
*' in Parliament for the faid city (2)." 

In this cafe, as there was no evidence that ho- 
norary freemen had exercifed the fame franchifes 
with thofe who acquired their freedom by an an- 
tecedent title, or by purchafe, the determination 
made ufe of general words under which they are 
comprehended. But in that of Worcefter, whicii 
happened at the very fame time, as there was no 
fuch evidence in their favour, although the counfel 
for the fitting member contended that the right 
[153] .?vas general, " in the freemen^ not receiving alms 
(3)/* The determination was, 

n Feb, I74t, Refolved, "That the right of 
^* eleijtion of citizens to ferve in Parliament for th( 

(1)9 Feb. Journ, vol. xxv. (3) Joura. vol. xxv. p. 501 
504^ 505. col. 2. 

(2) Jhid, p. 505 . col. % . z. 






SUDBURY. 153 

*^ 01 ty of Worcefter, is in the citizens of the faid 
city, not receiving alms, and admitted to their free- 
dom y by birth or fervitude^ or by redemption^ in or- 
der to trade within the faid city ( i )." 
Thefe words are clearly exclufive of honorary 
*^^emen, or men made free gratuitoufly and with- 
^Vit a previous title ; but not more fo than the words 
^f the refolution of the 6th of December, 1703, with 
Regard to Sudbury (2). Indeed, as one of the par- 
ties, both in the cafe of Chefter, and in that of 
AVorcefter, contended for freemen in general, the 
difference in the language of the two determina- 
tions fliows, that when the expreffion ^'^freemetC^ is 
lifed generally, without any qualification as to the 
mode of acquiring their freedom, there honorary [154] 
freemen are meant to be comprehended; and, on 
the other hand, where fuch qualification is fuper- 
added, they are meant to be excluded. This alone 
is a demonftration that, according to the meaning 
of the laft determination, honorary freemen cannot 
vote for members of parliament, at Sudbury. 

(r^* This objeftion went to ninety-four perfons, 
who polled for each of the two fitting members.) 

lid Point.] If the refolution of the 6th of De- 
cember, 1 703, had been intended to alter, or repeal, 
that of the 1 9th of January preceding by which 
admifliions in form were declared not to be necef- 

(x) Journ. vol. XXV. p. 510. col. i. (2) Suprapf* I32. 
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fary, as it followed it fo recently, it would certainly 
have contained direct words expreffive of fuch in- 
tended alteration. That the univerfal and uniform 
fenfe of the borough has been, that it did not al- 
ter or repeal it, is evident from th€ conftant prac- 
tice which has been proved to have obtained ever 
fince. 

But the perfons who were refufed to be admitted 

L^55J to their freedom, and whofe votes were rejedked, 
becaufe they could not (how any admiffions of their 
fathers enrolled upon (lamps, are, independent of 
the words of the (irft refolution, within the words 
and the meaning of the fecond. According to 
thofe words, it is not nece(rary to prove any admif- 
fion of their own, or to (how that they themfelve$ 
were made free. It is enough, that their fathers 
were, and they were ready to (how when they de- 
manded to be enrolled, at the courts holden on the 
^9th of Odtober, 1771, and afterwards, that their 
fathers had, before the birth of the fons, and during 
the whole courfe of their lives, exercifed and en- 
joyed all the franchifes and privileges of freemen, as 
cummunage, trades within the borough, and the 
right of voting for members of Parliament ; furely 
this was proof enough, that they (the fathers) had 
been made free. There is nothing concerning en- 
rollment upon (lamps neceflfarily implied in the ex- 
preflion, " made free, ^^ The mode of making free- 
men varies in different boroughs, and the conftant 
pradlice in this borough has been not to require 

[156] ^ny formal enrollment. Muft we not infer, that 
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the Houfe, in fpeaking of perfons madefree^ meant 
to refer to the eftabliftied cuftom of the place, 
however irregular that may now appear to have 
been. 

As fo much ftrefs is laid on the enrollment upon 
ftamps in the books of the corporation, as if that 
were the only legal evidence of admiffions to free-' 
dotn, it will be neceflary to take a view of the pro- 
grefs and changes of the damp laws, as far as they 
afiedt this queftion. 

The firft of thofe was the ftatute of the 5th of 
William and Mary, cap. 21. It was entitled, " An 
** aft for granting to their Majefties feveral duties 
^ upon vellum, parchment, and paper, /or carrying 

OH tlie war againjl France I ^ and it enacted, "That. 

for every ikin, ot piece of vellum, or parchment, 
** and for every (heet, or piece of paper, upon 
" which any admiffion into any corporation, or 
** company, (hall be engrofled or written, the 
'* fum of one Ihilling (hall be paid (i) and that [^57] 

fuch vellum, parchment, or paper, ftiall be 

ftamped (2)." This ftatute was to remain in force 
four years, but the fame duties . were continued by 
ftatute 8 and 9 of Williamlll. cap 20. § 12. 

The ftatute of the 9 and 10 Will. III. cap. 25, 
added, to the former, a new duty of one (hilling 
on admiffions, which were therefore to pay two 
Shillings: Both by this ftatute and that of 5 Wil- 
liam and Mary, it>was enaded. That fuch admi{^ 

(0 ScS. 3. (2) Sea. 7. 
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fions fliould not be pleaded, or given in eviden 
in any court, nor be holden to be good, in law, 
equity, till they were ftamped; and if they h 
been written without a (lamp, the duty, and 
penalty of five pounds, were to be paid, and af 
this the ftamp put upon them, before they cai 
be pleaded, or given in evidence, or allowed to 
good ( I ). By the aft of the 9th and i oth Wl 
III. all inftruments ftamped under the forme 
[^5^] (5 William and Mary) were to be called in, an 
ftamped again with a fecond ftamp, and, by botl 
inftruments already written, and not ftamped at al 
were to be brought to the office and ftamped. 

Thus the law ftood on this fubjeft, till the ye 
1765, when the aft of the 5th of the prefent Kii 
made fuch alterations as will appear by ftating tl 
words of that aft. 

5 Geo. III. cap. 46. § i. " Whereas great frau 
** are committed in the feveral duties of one (hi 
ing refpeftively impofed (among other duti( 
on admiffions into corporations and compani< 
by an aft of Parliament, made in the fifth ai 
fixth years of the reign of their late Majefti* 
" King William and Queen Mary, (intituled 
aft, &c.) and by another aft of Parliament, ma 
in the ninth and tenth years of the reign of 1 
faid late Majefty King William the Third,(i 
" tituled, &c.) owing to the faid duties bei 

(2) 5 Will, and Mary, cap. 21. § 11. 9 and 10 WiU. 
cap, 25. § 59. 

" charg 
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^* chaiged on the admiffions, and not on the entries, 

" minutes, or memorandums, made of fuch admif- 

" fions in the court books, rolls, or records, of fuch [ i rol 

" corporations or companies, — be it cnadted — that 

" from and after the 5th day of July, one thoufand 

" feven hundred and fixty-five, the feveral duties 

" Upon admiflions into corporations and compa- 

" nies, granted by the faid a6ts, (hall ceafe and 

" determine. 

'* § 2. And that from and after (the fame date) 

in lieu thereof, the duty hereinafter mentioned 

be chaiged, impofed, and paid, throughout the 

kingdom of England, dominion of Wales, and 

" town of Berwick upon Tweed; that is to 

'' fay: 

*' For and upon every fkin or piece of vellum, or 
^ parchment, and for every fheet or piece of jjfir 
^^ per, upon which (hall be ingroffed, written, or 
'* printed, in the court-book, roll, or record, of any 
'* corporation, or company, any entry, minute, or 
** memorandum, of any admiflion into any corpo- 
** ration or company, the fum of two (hillings. 

" And if any town-clerk, or other proper officer, 

** ihall negledt or refufe to make fuch entrj^, mi- [160] 

^^ nute, or memorandum, of fuch admifEon, upon 

the proper duty, in the court-book, or on the 

1X)11, or record of fuch corporation or company, 

within one month after any perfon (hall be ad- 

Hiitted into the fame, he (hall, for every fuch 

offence, forfeit the fum often pounds." 

The 
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The other provifions relating to ftamps in the 
former afts are re-ena<5ted by this ( i ), but it is to 
be obferved, that it does not, like the former, re- 
quire that former admij^ons {hould be re-ftamped i 
or that they ftiould be entered in the books. 

The greateft part of the rejected voters were in 
the uncontroverted enjoyment of their freedombe- 
forei765. They were not, therefore, called upon 
to prove their freedom, by ftamped admiffions, in 
the books of the corporation, and the objeftion 
made to them by the returning officer at the poll 
falls to the ground. As to them, the true evi- 
dence would be admiffions on flips of parchment 
duly ftamped, but that evidence the corporation 
[i6i] took care fhould never be forth-coming, beaufe 
they helfi it unneceflary under the refolutions of 
1^2 and 1703, to give admiffions upon ftamps. 
Slips of parchment/ importing that the bearer was 
a freeman of Sudbury, but not on ftamps, were the 
only inftruments in ufe. , In their books, howcver» 
relating to rights of common, tliey have kept aa- 
nual lifts of the freemen, who put their cattle on the 
common, and alfo of thofe freemen who, not hav- 
ing cattle, received their fliare of the cummunage- 
money, Thofe books need not be ftamped by 
any law whatever, and, therefore, may be read i^ 
evidence. To this no reafonable obje&ion can b^ 
made, nor to the parole teftimony which has been 
given before the Committee. It has never been 

(i) Sea. 42. 
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[jj determined, that, according to the ftannp laws, 
, J ^hen no admiffions on ftamps are to be found, 
^1 other evidence (hall not be admitted to prove a 
inan to be a freeman. 

The general rule of law requires that evidence 
Aallnot be admitted of any thing of which better 
^dence might have been procured, and is not 
produced ; but, when what would have been better [ 
evidence, if it could not have been procured, can- 
Aot be found, it is alfo a rule of law, that the next 
l>eft evidence (hall then be admitted. And this 
xmle, being derived from the principles of common 
nle, is not peculiar to the laws of this country. 
t is a rule of the civil law, with which one of the 
"flatting members muft, from his profefliion (i), be 
sicquainted. On the part of the rejedted voters, 
the words of Cicero (no mean authority in that 
law) on behalf of a client whofe cafe was very (imi- 
larto theirs, might have been ufed with great pro- 
priety. The admiflion of Archias the poet, to the 
fieedom of the city of Heraclea, being called in 
q\ie(lion, he was ready to prove it by the fame fort 
of evidence which the freemen of Sudbury oflfered 
to produce, but was told that this was not the beft 
evidence, and that he mufV (how the enrollment of 
tis admiffion in the books of tRe city, although it 
^ notorious that thofe books had been confumed 
l^y fire, and did not exift, on which Cicero, who [ 
pleaded his caufe, obferved, "-^Hic tu tahulas Hera- 

(l) Mr. Crefpigny is King's Prodlor. 
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** clienjium defideraSy quas, Italico bellOy incenfo 
** larioy interijfe fcimus omnes. Eft ridiculumy ad 
** qua habemuSy nihil dicere i quarere qua habere m€^ 
" pofumus." 

If a man could, in no inftance, prove his freedom, 
but by (bowing a damped admiflion in the corpo* 
ration books, it would be in a candidate's power, 
after having gained the good wiflies of the town- 
clerk, to engage him not to enter the admifliow of 
thofe who were not likely to befriend him, and at 
the moderate rifk of ten pounds he could infu» 
him againft any confequences of his refufal fo to do 
in any particular inftance. — ^Where t^e numbeis 
run near, a very few ten pounds would fccuie t 
majority. 

But from the titles, and the whole tenour of tha 
ftamp afts, it is obvious that they were meant but 
as revenue laws, and not intended to afFeft or flop 
the ordinary courfe of legal evidence. This w fo 
much the cafe, that if you pay the penalty,' and 
[i 64] produce a certificate thereof, the entry of admiflfem 
itfelf may be given in evidence although not ftamp- 
ed, as appears from the cafe of the King againft 
Reeks, reported by Lord Raymond (i). 

By the ftatute of 17 Geo. 11. cap. 3. fi.itis 
cnaded, " That the churchwardens and ovcrfcers 

(i) z Lord Raym. p. 1446, line 9, from the bottom of dif 
page. - 
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** (hall caufe publick notice to be given in the 
".church, of every rate for relief of the poor,allow- 
" ed by the juftices, the next Sunday after fuch 
" allowance; and no rate fhall be reputed fufficient 
" to be coUefted, till after fuch notice given." Yet 
it has been determined that a perfon paying under 
a rate, which never was fo publiflied, fhall never* 
thelefs gain a fettlement (1 ) The principles of that 
determination will, by analogj% apply to the pre- 
fent cafe, fince it Ihews that, where particular fo- 
Icmnities are enafted for particular purpofes, as, 
with regard to (lamps, for thatof fecuring the pay- 
ment of a branch of the revenue, and, with regard ri6<l 
to the publication of rates, for that of general no- 
toriety, although the legiflaturc may have enforced 
. the performance of fuch folemnities, by depriving 
the perfon or perfons neglefting them of the ufe 
f which might otherwife have been made of the 
I thing on which they ought to have been employed, 
■ yet the want of thofe folemnities is not to annihi- 
l^e titles or rights acquired, and capable of proof, 
'dependent of them. On the whole, all the ope- 
^tion of the ftamp laws is, that, if an inftrument 
^^ entry of admiffion is not damped (or at leaft the 
Penalties not paid) fhall not be of any advantage to 
^^^ perfon offending againft them, in eftablifhing 
^^ right of freedom. This was fufficient, and the 
^Siflature does not go farther, and fay, that fuch 



(1) i^tare. 



perfon 
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perfon (hall not be fufFered t6 prove his right bjr 
any other evidence. 

If, notwithftanding what has been faid, it were 
ftill to be thought, both that perfons claiming a ' 
right to vote as being fons of freemen .born after 
their fathers were made free, muft them/elves have 

[i66] been made free, and that the only legal evidence 
that they have, is their admiffion enrolled upon 
ftamps, ftill, on the cleareft principles of law, the 
perfons re jefted at the laft eledtion were entitled to 
vote. When they demanded to be enrolled they 
offered to ftiew that, when they were born, their 
fathers were free, and that they died in the exercife 
of all the rights of freemen. Surely, after fucha 
length of time, their htmg freemen was not to be 
contefted. The law would prefumey with regard to 
them, enrollment upon ftamps, if effential, and every 
other neceffary form. The court of King's BenCh 
never would fuffer the right to a franchife to be 
queftioned, upon the fuggeftion of fo ft:ale a defeft 
of title. . In the cafe of the King againft Stevens, 
that court unanimoufly refufed to grant an infor- 
mation, becaufe the perfon againft whom it had 
been moved for had been in poffeflion for twenty- 
nine years (i); and, fince that cafe happened, they 
have laid down a rule, never to grant an information 

[167] i^ the nature of Quo warranto againft a corporator 
defa£lOy if he has been twenty years in the undif- 
turbed enjoyment of his franchife (2). If, there- 

(i) I Burr, p, 433. Michael- (i) Vide fupra^ Cafe of 

mas 31 Geo. II. Hellellon, p. 6^ 7. 

fore, 
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fore the title to be admitted of thofe who claimed by 
birth, was not to be queflioned, if they could ftew 
^liat at the time of their birth their fathers were in 
poileffion of the fianchifes of freemen, and fo con- 
tinued till their death, if they were ready to prove 
this, but were not permitted, and if, upon this legal 
^ound, they demanded to be admitted and en-** 
colled upon damps, and were refufed, they are to 
he confidered as if they had been in fadt admitted 
^Qd enrolled, as to the right of voting either at 
'Corporation elections, if, by the conftitution of the 
•borough, they have any fliare in them, or for mem* 
'beis of Parliament ; and having tendered their 
V'otes at the lad eledion, they are entitled to be 
put upon the poll. This equitable doftrine has been 
recognized and eftablifhed, with regard to the 
eledion of mayors, in the cafes of the King v. Of- 
4>oni, afld Auftin *i;. Qfbom, Trin. 2. George the [i63] 
Fiift (i), and, with regard to the election of mem- 
i>eTsof Parliament, in numberlefs inftances to be 
found in the Journals, but particularly in the cafe 
^f Shrewfbury, which was determined a few days 

The palpable coHufion in the (ham mandamus^ 

notnioally brought by Snee, but conduced by the 

^ficut fox his pretended antagonifls, is the fbongeft 

iP^^f that they zM their ad vifers knew that the im 

*^ againft them. 

(i) Corny n's Rep. 240. 243. 

(2) Viii fufra^y^ i. p. 470,471, 

Vol. VU ^ L At 
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As to 137 of the rejefted voters, it has beei3 
proved, by the teftimony of Griggs, and by the 
polls, that they have been in the pofTeffion and cx- 
crcife of the franchife of voting as freemen ever 
fince May, 1754 (i), which is more than twenty 
years previous to the laft eleftion. Their right 
therefore could not have been queftioned at the 
time of the eleftion even in Weft minfter-hall, fince 
the rule which has been juft mentioned had attach* 
ed upon them, and this Committee will not fuffer 
rights to be difputcd before them, which cannot be 
[160] attacked in the ordinary courfe of law. The votes 
of thofe 137 perfons muft therefore, at all events, 
be added to the poll, and they alone, independent 
of the others, are fufficient to give both Sir Wal- 
den Hanmer and Sir Patrick Blake a great majority 
over the fitting members. 

I lid Point.] The moft unjuftifiable behaviour 
of the mayor, in garbling the ftatute of George the 
Third, and in deceiving the eledtors, in order to 
perfuade them not to tendeif their votes, while it 
proves that if he knew that, if tendered, they ought 
to be received, convidts him of fuch intentional and 
criminal partiality, as calls for a degree of cenfurc 
and punifliment fufficient, by the example, to de- 
ter others in the like fituation from pra&ices of fo 
dangerous a tendency (A). 

The counfel for the fitting members contend- 
ed, 

(1) Supra, p. 142. 

TBat, 
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That, as lo the adtniffion of honorary freemen, 
tlie magiftrates being allowed to have a right of 
felling, mull likewife have a right to give away the 
Freedom of the town and common, the one iiecef- 
farily comprehending the other. 

Thatj as to the inference that perfons were free- [^7^3 
tnen^ and entitled to vote, from their names ap- 
pearing on the communage- books as having re- 
ceived the communage-money, it was fo far from 
fair or conclufive, that widows, who as women can- 
hot exercife anj^ of the rights of freedom, appear on 
thofe booksfe That, on the contrary, the commu- 
nagc-money was to be confidered as a fort of chari- 
ty, of the nature of alms, and that, as fuch, by the 
common law of Parliament, tlie receipt of it had 
difqualified thofe who did receive it, even fuppofing 
their votes otherwife to have been good. 

But they chiefly relied on their conftrudtion of 
the ftamp-laws, by which they contended that no- 
thing but {lamped admiflions could be legal evi- 
dence of a perfon's being a freeman. 

In reply, the Counfel for the petitioner fatd, on 
the queflion concerning the honorary freemen. 

That, though it may be true that where a man 
can fell a thing ^j his own^ he nuy confer it gratis, 
yet this will not apply to the feled part of a cor- [171] 
poration, who, in admitting to the rights of com- 
Jnon, and of carrying on trades irf a borough, adt 
only as truftees for the corporate body at large. 
Th^t th^ir ppw^r of difpofing of thofe rights for a 

ir z co;i(ideration 
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confideration in money, which counterbalance .ss i 
thofe already poflefled of them what they loli^ fc 
their being communicated to a greater number t, /< 
far from involving in it a power of diminifhin^ the 
value of thofe rights to the fubfifting freemen, by 
an encreafe of number without any equivalent or 
compenfation. 

That, as to the diftribution of the commune- 
money, it had been proved, that, by the cuftom of 
the borough, it is given only to freemen, and free- 
men's widows. That alhthe men, therefore, who 
appear by the books to have received it, muft be 
confidered as freemen, and that without going into 
the litigated queftion of the common law difquali- 
fication by alms, the communage-money can never 
be confidered as alms; that it is the property of the 
[172] perfons to whopi it is paid, purchafed by them- 
' felves, or their forefathers who firft acquired the 
freedom of the borough ; and that it is given as an 
equivalent to thofe, who, not having cattle of their 
own to turn on, cannot enjoy the privilege of the 
common in that way. 

During the courfe of the caufc, the counfelfor 
the petitioners propofed to call a witnefs, to prove 
a converfation of one Delande, an alderman of 
; Sudbury 5 on a {yggeftion that Delande himfclf 
could not be found to be ferved with the Speaker's 
warrant. 

This was objedted to, and the point being 
argued. 

The Committee, after clearing the court, 

Refolvcd, 
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Refolved, " That the counfel fliould not be 
** permitted to go into this evidence." 

After the Committee had fettled their opinion 
among themfelves with regard to the merits of the 
eledion, before they communicated their determi- 
nation to the Houfe, they ordered Strut, the mayor, 
and all the agents and perfons belonging to Sud- 
bury who happened to attend, to be called in, and [173] 
the Chairman, by their direftion, publicly repri- 
manded Strut for his condud at the eledion. He 
told him. That, by publiftiing a partial, mutilated 
extrad from the ftatute of George the Third, he 
hsd converted what was defigned by the legillature 
*or the moft equitable purpofes, to ferve the word : 
That the objeft of that ftatute was to fecure men, 
poflefled of an eftablifhed right to vote, in the fub* 
fta-ntial and efteftual exercife of that right, by pre^^ 
veriLting their fufFrages from being overpowered by 
^^ influ:^ of new voters, unconneded with the 
trough, and made fuch merely to ferve a particu* 
^ job : But that he h^d falfely held out its penal- 
ties to perfons who had an eftablifhed right, in ox ' 
der to deter them from exercifing it. That the 
Committee had it in their power to report his con?* 
^^<3, and expofe it to the juftice of the Houfe (A)^ 
"^t they hoped a fenfe of their lenity, and his own 
S^lt, would be fufficient, in future, to prevent hinj 
""oni afting fuch a part, if ever he found himfelf in 
^ Ctuation, fimilar to that in which he appeared at 
^lafteleftion. 

^3 The 
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The numbers on th^ returningroffiQer's poll ftoodl 
as follows ; 

For Fonnereau, r - r r •? i9x 
For Crefpigny, - . , . , . i^g^ 
For Hanmer ---?-- 74 
For Plake ------^ 73 

94 of the voters for the fitting members were ob-^ 
jeftedfto as honorary freemen. If th^ petitioners 
had only fucceeded on that point, the majority 
would have ftill been againfl. them ; for Fonnereau 
would have remained with 87 votes, and Crefpigny 
with 85. If, therefore the Committee had thought, 
that admiffions upon ftamps, in the porporatioi^ 
books, were neceflary to eflablilh the right of 
voting to all thofe who hid been rejefted, they 
could not decide in favour of (h^ two petitioning 
candidates. 

Of the 388 who were rejected, 26 were proved 
to have polled at every 'former eleftion ever fince 
1734(1). If vve add thofe ^o the votes for Han^ 
mer and Blake, dedufl^ing at the fame time the ho» 
\yii\ P^^^n^ freemen from thofe for the two fitting mem- 
bers, the majority will then be in favour of the two 
former^ the numbers ftanding thus; for Hanmer 
1 00 J. for Blake 99 J for Fonnereau 87; for Cref- 
pigny 85. It was, therefore, foJJibU that the decifion 
£hould be in favour pf l^anmer and Blake, the 
Committee holding the honorary freemen's votes to 
be void, and of the 388 rejeded, only the 26 
above-mentioned to Jdc good. But eveiy argument 

(i) Sufra,p, 142. 

anc| 
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MAGE 169, 173. (A.) The following cafe was very 

much in point to the condud of the returning officer* 

ta 1705, on occadon of an ele£Kon, the mayor of Norwich 

h^dpublilbed a bye-law, made at an affembly held in Nor- 

'^tch, 28 Ofl". 1640, enafting. That any one that (houid 

f >Vc his voice for any man, not free, to be chofen citiztn for 

«^c Parliament, Ihould forfeit to the ufe of the poor, five 

pounds, or fufFer imprifonment ( i ). 7 he Houfe, on this, 

f6 Dec. 1705,) Refolved, « That William Blyth, Efq. late 

** mayor of the city of Norwich, by printing and publJJbing 

^^ 4i pretended bye-faWy made in the year 1640, contrary to 

^* Magna Lhartay in order to terrify the eledlors of the faid 

^ city from free and impartial voting in the late eleAion 

of members to ferye in Parliament for the faid cityi is 

guilty of an illegal and arbitrary proceeding." 

And ordered, ^^That the (aid William Blyth be« for his 

fiiid offence, tal^en into the puftody of the Serjeapt at Arms 

attending this Houfe (2).' 
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<i) Joum. vol. XV. p. 55* coL (ft) Joum. vol« xv. p. 5^. cqI. 
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THE 



CASE 



Of the DISTRICT of 



WIGTOWN, WHITEHORN, NEW 
PAl-LpWAY, and STRANRAER, 

Jn SCOTLAND, 



The Committee was chofen on Tacfday, the all 
March, and confided of the following Gentlemen 



Sir Tha Clavering, Bart. Chairman, 
John Tempeft, Efq. - - - - - 
Chriftopher Griffith, Efq. - - - 
John Dyke Acland, Efq. - - - 
Hon. Thomas Lyon, - ^ - 
Charles Ogilvy, Efq. - - - 

William Weddel, Efq 

Sir Cecil Wray, Bart. - - - - 

Hon. Charles Finch - - - - - 

Jofeph Martin, Efq. - - - • - 
Hon. John Vaughan, - - - - 

Earl of Fife, ------- 

Lord Adam Gordon, - - • ^ 

Nominees 

Of the Petitioners: 

John Burgoyne, Efq. - ^ » ^ 

Of the Sitting Member : 

Solicitor General of Scotland - - ^ 



1^ 




Durh. cou 

Durham. 

Berkfhire. 

Callingtor 

Aberdeen , 

Weft-Loc 

Malton. 

Eaft^Retft 

Caftlc-Ril 

Tewkefbt 

Berwick. 

Bamf-hire 

Kincardin 



Prefton, 



JEdinburgl 



Petitioner: 
Henry Watkin Dafhwopd, Efq. 

Sitting Member : 
William Norton, Efq. 

Counsel 

For the Petitioner : 
Mr. Macdonald, Mr. Elliot. 

For the Sitting Member : 
Mr. Crofby, Mr. Lee (A). 
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CASE 



Of the DISTRICT of 

WIGTOWN, &c. 

WHEN the Committee met on Wcdnefday, 
the 22d of March, Mr, Daftiwood's peti- 
tioti was read, which, as it contains the general ftate 
^ his cafe, and will ferve as a precedent for peti- 
tionsfrom diftrids of boroughs in Scotland, it may 
*^^ proper to infert at length. 

*^ TO the Honourable the Commons of Great 
** Britain, in Parliament aflembled. The Peti- 
" tion of Henry Watkin Dafliwood, Efq. 
** humbly (heweth, 

^y That your petitioner, and William Norton, 
tlfq. were candidates at the laft eleftion of a 
onember to ferve in Parliament for the diftrift of [182] 
the boroughs of Wigtown, Whitehorn, New 
Galloway, and Stranraer, in Scotland, which 

" eleftion 
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" eledtion was had on Monday, the 31ft day ct'^ 
** Oftober, 1774} That^ at the faid eleftion, ^^ 
" the delegates for the boroughs of Wigtown>^^ 
" Whitehorn, and Stranraer, duly cholerij iuid 
pointed for thofe three boroughs^ met at Gallo*^ 
way, the prefiding borough, and that Alexander 
Fergufon, Efq* chofen and appointed delegat* 
for the borough of New Galloway, abfenied hi 
felf from the faid eleftion, having pretended tr-^^ 
'* refign the office of delegate ; That John NewaK^^ 
Efq* pretending to have been duly chofen del^ 
gate for the faid borough of New Galloway^ 
upon fuch pretended refignation of the fafd 
Alexander Fergufon, Efq. was admitted to votCy f i 
and accordingly voted for the faid Williani f ^n 
Norton, Efq. But your petitioner, having had lea 
the votes of the delegates of the boroughs of a o't 
Wigtown and Whitehorn, at the eleftion afoit- ■ « 
[183] " faid, and the faid William Norton the vote of 1 1^ 
" the legal delegate of the borough of Stranraer 
only, (the pretended delegate, John Newallj 
Efq. not having any legal authority to vote at 
fuch election) had, thereby, a majority of legal 
votes ; notwithftanding which the faid William 
** Norton has been returned as the buigefs duly 
" elefted, to ferve in Parliament for the aforcfaid 
** diftrift of boroughs, to the manifeft injury of 
your petitioner. Your petitioner, therefore, 
humbly prays this honourable Houlc to take the 
premifes into their confideration, and grant him 
a " fucli 
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fuch relief, as to this honourable Houfe Ihall 

feemmeet (i)." 

There were two queftions in this ca(e. 

1, Whether Mr. Newali was diily chofen a de- 
legate, for the borough of New Galloway, and was 
capable of voting at the eleAionof the member to 
ferve in Parliament for the diflrid:. — ^The fup- 
pofed illegality of the appointment, and of the vote 
of Newali, was the only ground of Mr. Dafli wood's 
claim to the feat. 

2. Whether a perfon, not a burgefs of any one [184J 
of the boroughs compofing a diftrift, is capable of 
being eledled a burgefs to ferve in Parliament, for 

that diftrid. — Mr. Dafliwood was not a burgefs of 
any one of the four boroughs for which he was a 
candidate, at the time of the eleftion ; and this 
obje&ion to his eligibility was taken, on the trial 
of the caufe, by the counfel for the fitting mem- 
ber. 

To render the arguments in this cafe more intel- 
ligible, it will be proper topremife a brief account 
of the mode of elefting the members for the bo- 
roughs in Scotland, as it has been eftabliflied by 
feveral adts of Parliament, fince the union of the 
two kingdoms* 

By an adt of the Scotch Parliament, of the 5th 
February, 1707, cap. 8. (2) declared to be equally 

(1) Vote8«Dec.6.p. 32, 35. Ads» fmali edit. vol. iii, p, 

(2) Raffhead's Statutes^ vol. 736, &c. 
iv. p. 232, 233, 234. Scots 

valid 
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valid as if it had been inferted in the treaty 6f 
union, there are* to be, of the forty-five reprefenta- 
tives of Scotland, in the Houfe of Commons (to 
which number they are confined by the 2 2d article • 
of that treaty) fifteen chofen by the royal boroughs. ^ 
Of ihefe, one is chofen by the city of Edinburgh^ j 
and one by each of fourteen diftrids, into which, b]^, 
that adt, the remaining boroughs are divided (B)|^ 
Each borough of a diftridt receives a precept froj 
the (herifFor fteward, in whofe jurifdiAion it li< 
within four days after he receives the writ of ele< 
tion, by which precept the magiftrates are 

manded to eledt a commiffioner (or delegate) a o 

cording to the manner in which they fnrmriB_Ji 
elefted the members they fent to the Scotch P s=^r 
liament. 

The delegate, when eleAed, has a regular co am- 
mifiion given him, and all the delegates meet en 
the day appointed for choofing the member of I^^- 
liament, at one of the boroughs in the diftri A 
That day muft always be the thirtieth after tic 
tefte of the writ, unlefs that happen to be a Sun- 
{186] day, in which cafe the election muft be on^ the 
thirty-firft day after the tefte of the writ (i). 

The borough where the eleftion is made is called 
the prefiding borough. This each borough iS| ix^ 
its turn, from one general eledion to the next, ix% 
the order prefcribed by the Scotch aft befoi^-* 
mentioned (B). If a vaciancy happen in the intc] 



(1) 6 Anne, cap. 6. 4 5. . 
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Val between two general cle&Ions, the borough 
^hich presided at the generd eledion immediately 
jpreceding ( i )> or (as it is expreffed in the (latute, 
and which amounts to the fame thing) the borough 
vhich prefided at the eleftion of the member whole 
i^t has bec^ome racant, is to prefid^ at the eledtion 
^onfequent upon fuch vacancy. 

Th6 whc^e power of eleftion is devolved upon 
the delegates^ fo that they may vote for whom they 
yleafc^ and are neither bound to receive, nor fol* 
SoHT^ any inftru&ions from their refpeftive confti- 
♦uents (C). 

In th€ event of ah equality of voices, the dele- 
•gate of the prefiding borough has a cafting vote, [187] 
befides his vote as commiffioner for his own bo*, 
tougfe (2). 

If the commiffioner from the prefiding borough 
be abfent from the meeting for the eledion of the 
Wrgefe to ferve in Parliament, or refufe to vote, 
the commiffioner from the borough which was the 
t>tefiding borough at the lafl: eleflion^ and if he alfo 
be abfent, or refufe to vote^ the commiffioner from 
^he borough> which was the prefiding borough, at 
the eledion immediately preceding the laft 5 and 
5n afe he be abfent^ or refufe to vote, the com- 
^ffioner from the borough, which was the laft prc^ 
^ding borough but two, has, befides his own vote, 
^^ cafting or decifive vote (3). 

<i) 6 Ann«, cap. 6. $ j. (*) S^. Sttt. i;©^ cap- «• 
(3) 16 Oca. H. cap. H. § ««. 

VoL.IL M The 
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The time for the eleftion of the delegates is pn 
fcribed by the ftatute of the 7th of George thti 
Second, cap. 16, § 5. That feftion, which is ver^ 
material in the prefent cafe, is in the followinm^ 
words: 

• ** Be it enabled, that the feveral (heriffs an<i 
[188] « ftewards in Scotland (hall within the fpace oi 
^* four days after the writ (hall come to their hand, 
iflue their precepts to the feveral boroughs within 
their jurifdiftion to eledl their delegates, and 
(hall caufe the fame to be delivered to the chief 
magiftrateof fuch borough re(iant in the borough 
for the time being : and that fuch chief magi- 
ftrate^ to whom fuch precept (hall be delivered, 
♦' fhall within two days after his receipt of the fame, 
call and fummon the council of the borough to- 
gether, by giving notice perfonally, or leaving 
notice at the dwelling-place of every cotinfeilor . : 
then re(iant 'io fuch borough, which council 
'* (hall then appoint a peremptory day for the eleStion 
'^ 0/ the delegate ; but two free days fliall intervent 
*^ betwixt the meeting of the council which appoints 
^^ the day of eleStion of the delegate^ and the day (» 
.** which the eleifion of the delegate is to be made** 

The fads of the cafe, as they Wpre taken from 

•the entries in the corporatiourbooks of New Gal' 

jloway, and admitted by the counfel on both fideSy 

were as follows. . *. 

[189] In conlequence of the precept of the fteward" 

fubftitute of the fteWartry of Kircudbright *( within 

whofe jurifdidion the borough of New Galloway is 

^" " 2 '• fituited 
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JStuated (B), which precept was delivered to the 
'proper officer in the borough, on the 15th of 
Odober, the council was fummoncd, and met on 
the 17th, agreeable to the provifion of the ftatute; 
and they ^pf)ointed the l2d as the peremptory day 
for the choice of their delegate^ On that day 
(the 2zd) they chofe Mr. Fergufon. His com- 
miffion was regularly made put> and he accepted 
it. 

The day for electing the member of Parliament 
"^was the 3iftofOdoberj being the thirtieth day 
after the telle of the writ. 

On the morning of that day^, a letter from Mr» 
Fei^ufon was prefented to the council of the bo- 
tough of New Galloway, then aflembled> dated at 
JEdinbursfh, which is at the diftance of about 
ttghty miles, purporting 5 that it was impoffible 
for .him to attend the eledion, and declaring, there- 
fore-, that he thereby reiigned his commiffion, and 
tiefiring ih^m to choofe another delegate in his [l9ol 
l^ace. His commiffion, which accompanied the 
Ktter, v^as ilfo produced. The council unani- 
inoudy refolved to accept of the refignation, and 
to proceed to a new eleftion of a delegate ^ which 
4ey accordingly did> and John Newall, Efquire^ 
*^as unanimoully chofen (as Fergufon had been), 
*iid by the fame perfoas who had eleded Fergufon \ 
*hey being all prefent> at both eledions* A com* 
*^iffion was made out ia.form to Newall, and 
^cepted. 

u % .At 
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At the eleftion of the member of Parliament 
appeared, and, producing his commiffion, afted 
prefiding officer, and gave his voice for Mr« N< 
ton. Hie delegate for the borough of Strann 
voted alfo for Norton. The other two gave th 
fuffrages for Daftiwood; fo that there was 
equality of voices. Upon this, Newall gave 
cafting vote for Norton, and the town-clerk 
New Galloway, who was by law the retumi 
91] officer ( I ), made a return of Norton as the perl 
duly elefted. 

As to the fecond queftion ; 

It was admitted that Mr. Dafhwood 'Was noi 
burgefs of any of the four boroughs at the time 
the ele&ion. The counfel for the fitting memt 
dated, that he (the fitting member) was a r 
(not honorary) burgefs of one of the boroughs 
the time of the eledtionj and the counfel on ' 
other fide faid they were hot inftruded to 
contrary. 

Counsel /or the Petitioner. 

Ift Point.] The eleftion, commiffion, an( 
of Mr. Newall were all void. 

The precept for the elcAion of a deleg 
the borough of New Galloway, having bef 
pletely obeyed, by the choice of Mr. F 
became, thereby, fmSlum officio, and tl? 

(i) 16 Geo. If. cap, n, § 30. 
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vrhicb the magiftrates derived under it, having 
iDcen exercifed for fuch firfl choice, was entirely 
zt an end. 

A delegate bemg a mere creature of the adts of 
Parliament, his eledtion muft be, in every refpedt, [192] 
agreeable to the provifions of thofe adks, otherwife 
he cannot exiil as fuch. 

The great objcft of the ftatute of the 7 th of 
George the Second, was to prevent a furprize on 
the different members of the town-council who 
had a right to vote at the eledtion of their delegate, 
by giving them fufficient notice, and time, to 
attend. Hence it enadted, that two free days 
Ihould intervene, between the meeting for naming 
the day of the cledtion, and the day of fuch elec- 
tion ; that is, two entire days, exclufive of thofe on 
which the refpedive meetings of the council are 
holden. Here there was no previous notice of the 
pretended eledion of Newall. However hit the 
pioceedii^ may have been in this particular in« 
ftance, the precedent, if it were to receive a fanftion 
fixxn the decifion of the Committee, would open 
the door to manifeft fraud upon future occafions j 
fiflce, by taking care to propofe for the firft dele» 
S^e a man agreeable to the majority of the coun« 
^^% but whofe intention to refign was predcter*^ 
^ncd, the chief magiftrate on the morning of the [193^ 
^^e^on of the member, would have an opportunity 
^ proceeding, without any warning, and with a 
I^^cked axunber of counfellors, to choofe a new 

M 3 delegate^ 
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delegate, contrary to the fenfe and inclinaHoAf ol 
the qi^rity of the eleftors. ' 

Pergufon^ notwithftanding his pretended lette/- 
of resignation, continued ftill to be the legal del^-; 
gate for the borough. This office is like that of '^. 
member of Parliament^ who has a duty and feivicr^ 
impol'^d upon hipi by his conftituents, and caflnc>*- 
refign* The letter, therefore^ which was fent b^ 
Fergufon to the borough, can only be confidere^s^ 
as a refufal to be prefentj^ or to vote at the ekftio^^ 
of the member for the diftridt, which brings tbii^ 
qafe exadtly within the provifiqn of the ftatute (^^^ 
the 1 6th of the late KLing ( i ). 

Counsel for tie Sit ting Member^ 
.. The liatutes relied on, by the counfel on tb 
other fide, are merely dire£iory, and not mandatorjT' 

f 1 04.1 ^^'-^ ^"^ therefore acts, fubftantially right, aft noi 
ueceflarily void, becaufe in doing thofe a<Jbs "" 
particular modes of proceeding chalked out 
the ftatutes, are not followed in every circumflaHtea^ 
. By the ancrent ftatute hc^ of England, aftd 
the writ to the (herifi^ the riediion of merftbert 
fsjVe in Parliament fot that part of the kiagdttft 
k dircAed to be made by I)ei^fons prefeJW it 
proclamation of the writ ; but this is feldom com: 

r;y ^ plied with^ and in t*e fete Cafe of fetiftol (2) 
Ifius d«ormined that It is not fteceflkr y, 

j5y 
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• By a flatxite of the 7th and 8th of WilHam the 

TTliird, it is enadted, That upon the eleftion of any 

k.D%ht of the (hire, the flieriff Ihall hold his 

county-court for that purpofe, at the moft. public 

and ufual pilace of eleftion, and where the fame has 

moft ufually been for forty years laft pad (i)* 

Yet, on the occafion of a controverted eledion of 

4 kuight of the (hire for the county of Pembroke, 

although the ufual place of eledioji had been [195* 

Haverfordweft, and the (herifF had, in that inftance, 

proclaimed it at Pembroke, and held it there, that 

deviation from the direAions of the ftatute, was 

Oct thought to be fatal to the eledion* Q^uarex 

(£)(2). 

. ,|f Fergufon had died, or an adt of attainder ha4 
paffed againft him, in the interval between his 
eledion and that of the member of Parliament| 
^«as the borough, on that account, to forfeit it$ 
ftiaie in the choice of a reprefentative ? This 
would he contrary to the known and juft rule of 
l*w,..that none (hall ever be deprived of their 
fr*tchifca by the ad of God, or the fault of 
another. , - " 

' Thb Commiltec, being a court of fupremc 
^^itimate juriOidion, without appeal, like all courts 
^ the fame kindj cannot do fubftantial juftice un- 
*^ it be confidered as a court of equity, as well as 

« r 

^ Cm).7 aftd:8 WUL IIL leap. p, 461. coU 2. 10 Jan. 1770* 
^S« § 3. and fame vol. p. ^5. col. 2. 

^?) ^^^ Journ. vol. xjuii. 

- ' M ^ of 
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of law* In the former capacity it ought to folI^%^ 
the fenfe and fpirit of the ftatutes rather than tlf^ 
ftrift words, and (hould make it a rule to decidf ^ 
fecundum eqUj(m 45? bonum. 

That in cafes of ekftions for boroughs in Scot-^* 
land, where a fituation arifes not fbr^ieen, ors atf^ 
leaft, not provided for, by the legiflature, the par^i^ 
ties may proceed, according to their difcretion, io^ 
the manner mod conflflent with reafoti and juftice^ 
is proved by a remarkable cafe which happened a»^ 
few years ago. Jedburgh, at a time wh^n it chancec^ 
to be the preflding borough of its diftriA, was, 11^ 
confequence of a fentence of reduction by the court 
of feflion, under a difability of choofing magiftrates:^ 
of courfe, it could have no delegate at the eledtiont 
of the member to reprefcnt the diftridt in Parlia^ 
ment. It came, therefore, to be a queftion, whidi 
of the remaining boroughs fhould have the pre-» 
iidency. Haddington bad prefided laft; Dunbar 
was next in rotation after Jedburgh : the order 
of the five being Haddington, Jedburgh, Dun- 
bar. North Berwick, Lauder. This cafe was not 
(157] provided for by the ftatute of the i6th of the 
late I^ing ( i ). Mr. Warrendcr had the votes rf 
Dunbar and North Berwick, Mr. Qgilvy (one of 
the members of the prefent Committee) thole of. 
Haddington and theothec remaining borough of 
the diftrift. There being an equality of voices, 
which ever of the two contending bd<:oughs; had ft 



(1) Cap. xi. fea. 28» S; 



right 
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fight to the precedency, and the calling vote muft 
txjLta the cledion. The delegate for Dunbar 
claiming that right, (and infixing that the dtftrid: 
viras to be confidered as confifting only of four 
boroughs in the following rotation, Dunbar, Lau^ 
der, North Berwick, Haddington, Dunbar, Lauder^ 
&c.) voted a fecond time for Warrender, and he 
was returned. The other candidate, for whom the 
delegate for Haddington had given a fecond vote^ 
petitioned ; contending that the cafe was within the 
28th fe<5tion of the ilatute abovementioned, and 
that the calling vote ought to revert to the laft 
prefiding borough. But the petition coming to be 
referred to a Committee (the fecond that fat after 
. the new judicature was eftabliftied), that Com* [xoSl 
Outtee determmed, 19 April, 1 771, That Warren- 
der was duly eledted ( 1 ) (F). 

In the prefent cafe, there was (at firft) an elec* 
tioa in ftridt conformity to the ftatute ; — the fUr 
tute was therefore obeyed : but afterwards, an 
^ent having happened not provided for, the cor- 
poration exercifed their diicretion, and all thofe 
^ho, on the former occafion, had voted unani« 
aouily for Feigufon, having alfo been unanimous 
U tlefting Newall, he was to all intents and pur- 
poles, the delegate of the fame perfons; his ad: 
^^^ as much theirs as Fergufon's would have been, 
^^, as they do not, no one elfe has a right to^ 
Poxnplain. 

• ■ 

(1) Joom. to), xpdir, p. 265. col. 2« 

If 
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If the appointment and vote of Newall (houJcf 
fkill be thought to have been illegal, yet, as the 
law was fo uncertain, that Mr. Fergufon, an advo- 
cate of character, and many other gentlemen d 
great reputation at the Scotch bar^ thought tho-t 
[199] the refignation of the one, and the fubfequer»t 
cleftton of the other were valid, the utmoft effe^ 
of the illegality <rf the choice of Newall could only 
be a void election v 

lid Point.] But even that cannot be the caC^t 
if» by the known and eftabliftied law, Mr. Dafc- 
wood was not eligible; for then the fufFrages givi^xi 
in his favour muft be confidered as thrown away, 
and, fuppofing Newall incapable of voting, ftiUi 
r "^ the only remaining delegate having alfo voted, 
for Norton, he muft be determined to be duiy 
^lefted. < 

Now it is well known to every lawyer in Scot- 
Jatxd* that, to be capable of reprefenting a diftruS 
pf boroughs, the candidate muft be a burgeis of 
Ibcne of thofe boroughs (G)* The writ particakriy 
commands the (herifF to caufe to be elected com- 
naiflioners for the eledtion of a Imrgrfs ( i ) for each 
fdiftrid ; and the fheriff, in his precept (c ), fcdioWf 
ing the words of the writ, commands the magis 
\zo6] iftratcs, and town-council, of each borough, to elcft 
^ cotnmiflioner, in order to eled a burgejs for the 
^ftrift to which it belongs. , < 

(i) Wright's Law of EletSlions for Scotland, Appendix^ p. 383* 

By 
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By certain adts of the convention of boroughs 
referred to by Sir George Mackenzie, and by an 
imprinted ftatqte of the third Parliament of CiiarleS' 
the Second cited likewife by that author^ it was. 
OFdaineds that only a&ual trading merchants (kouid- 
reprefent the boroughs in Scotland, and, . tboiigH 
that 2lA is not perhaps in force, yet it (hews the 
(enfc of the legillature at that time, and confinnt 
the eftablithed rule, th^t the repreientatives of ' \ 
boroughs muft at leaft be burgc^es of fome <rf 
tliofe boroughs. 

Not only the writ and precept, but all the fta* 
tutes on the fubjeA fince the union, denominate 
the members for boroughs burgeffes { i ). 

Some qualification or other is necellary fi>r all 
members of Parliament, In order to reprefent a 
county in England, a man muft be pofiefled of fix 
hundred pounds a year in land, and of three huu<^ [^oi] 
<lred in cmler to reprefent a borough ( 2 )• In like 
Qianner, to be chofen a commiilioner for a (hire in 
Scotland, a man muft have fuch an eftate in the 
county as entitles him to be an elector ( 3 )• By 
taalogy^^ therefore, we muft conclude that, to be 
^pable of being elected for a difiri& of borcnigfas, 
^^e qualification is requifite, and that quahfica-r 
(^n is the being a buigei^ in one of the boroughs 
ftfthediftridt. 

(1) i6 0eo.U.pip.ii»&c. >j, C«fc rf ClackipMMiaa* 

' (1,) 9 AnnjCap. 5. §j. ibu«. -/ 

(3) Wigjht, p, 267. «vi/r in* 

i •;-' CoUNSBi 
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Co WSEL for the Petit toner j in reply. 
Ift Point.) The ftatute of the 7th of Georg^S^ 
the Second is clear, explicit^ and certainly canno^^ 
be difpenfcd with. If it be true, that a CJommittcc^^ 
for trying controverted elcftions is to be confidered 
as a court of equity, as well as of law, yet a power ' 
of difpcnfing with afts of Parliament does not come 
within the proper Englifli fenfe of equity. This' 

1*®*J power the Chancellor has as little pretenfions to as 
the courts of King's Bench and Common Pleas. 
Indeed, even according to the popular notion of 
oquity, the Committee could not be juflified in 
depriving the petitioner of a right which has fairly 
accrued to him by a pofitive aft of the legiilature. 
It has already been faid, that the chief view of the 
Parliament, in laying down rules for the eledlion of 
delegates, appears evidently to have been, to give 
all perfons concerned fufHcient time to think of a 
proper perfon, and to attend at the eleftion. That 
is the meaning of leaving two free days between 
the day of appointing, and the day appointed for^ 
the eleftion. If a cafe has arifen where that was 
impoflible, we muft interpret the law as if it had 
iiud, " Better that particular boropgli fliould want 
^' a delegate, than have one chofen without this 
^ previous warning to thof^ concerned.'* It is nd 
anfwer to fay, " In this cafe there was n$ furprizi. 
*' All thofe prefent at Fergufon^s eleSlion^ were alfo 
^:f¥efmtat4hat t^Newall^ and were, in both in^anees^ 

[203] " unanimous.'' Be it fo 5 dill the precedent is dan- 
gerous, and againft law. 

When 
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When the law has affigned a particular day fot 
ij eleftion, it is neceflary, in almoft all cafes, that 
iVich eledion (hould be made on that particular 
days otberwife it is void. 

In Englifli boroughs, till not many years ago, if 
the corporation flipped the charter-day for the 
choice of their annual magiftrates, they never after-^ 
ur^uds could be eledled ; and, although the imme- 
diate confequence was, (or at lead the neceflary 
fubfcquent confequence muft be), a diffolution of 
the corporation, yet the law fuffered that confer 
quence, rather than permit the election to be made 
on another day. This part of the law was big with 
nionfbrous inconvenience, infinitely greater than 
what is fuggefted in the prefent cafe j yet no court, 
either of law or equity, ever thought that they 
<^uld difpenfe with it, on any occafion the faireft 
or mod favourable; and it continued, till thelegiC- 
^ture interpofed, and altered it in the nth year of [204^ 
George the Firft ( i ). 

The cafe of Jedburgh bears no refemblance to 
^e prefent. There one of the boroughs was (pro 
^^mpore) extinft, and the diftri<St was, as the fitting 
*^embcr alledged, reduced to the number of four. 
^t ^as therefore, perhaps, agreeable to the ftatutes 
*l^at it (hould proceed as if it had always been a 
^Ulria compofed of that number. However, the 
-Principles, on which that cafe was decided, were 
^ &r from being underdood to be clear, that the 

(i) II Geo. I. cap. 4. vUe/tipra, Cafe of Hcllefton, p. 41. 

il-ord 
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Lord Advocate of Scotland thought an zJSk of 
Parliament tteCeffary ta pravide for fimilar ca/e$ 
which might afterwards occuf ; and^ accordingly* 
by a ftatute of the 14th of the prefent King, i^ 
was enafted, That, in fuch cafesj the right of pr^^ 
fidency (hould go on to the borough next in rot** 
•tion ( I ), agreeable to the decifion of the Coa^^ 
-mittee in 1771. If there had been i!o dou 

[205] concerning the law of that decifion^ fuch a ftatu 
would not have been reqiiifite (H)* 

lid Point*] All the arguments which ha^r^ 
been brought to (how, that a member for a diftri^^ 
of boroughs in Scotland muft be a burgefs of or»^ 
of thofe boroughs, prove too muchi. The unprinted ' 
.ftatute of Charles the Second, and the laws of th^ 
convention of boroughs^ referred to by Sir George 
Mackenziej require the membet to be ah aftual 
trading merchant, and, if the word ** bnrgefe'^ in thd 

\\ Writ, and in the precept, means a corporator, it 

muft mean one who is efFedually fo^ and not Ji 
mere hmorary burgefsj who is in truth no member' 
xrf the corporation, nor, in any legal refpeftj a bur* 
jgefs. It is well known that fuch honorary bur- 
gefles, in Scotland, have no corporate rights, and 
can join in no. corporate aft; They Cannot be 
.xhofen into the magiftracy of the botough; liof 
:cajn they vote at a polUelediion, at which all the 
real burgcfles are entitled to vote (I). In thortj 
the creation o£ them is a vaia compliment^ (of 

(1) Cap* 81. § a. 
* * which 
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"wrhich the boroughs are known to be very liberal 
to all clafles of * people,) and to all intents and 
purpofes a mere nullity. 

Now it is a faft, which will not' be denied, that, 
at leaft ever lince the union, there is fcarce an 
inflance of a member for Scotch boroughs being 
any thing more than an honorary bui^eis. Will i^ 
be feriouily maintained, that all the reprefentative$ 
of thofe boroughs, in the Britilh Parliament, have 
been illegally chofen, and that they had no right to 
llieir feats ? 

In England, by the politive ftatute law, it was 
ordained. That the citizens and burgefles of the 
cities and boroughs, fhould be " chofen men, 
" citizaiSy and burgejfes, refiant^ dwellings andfree^ 
" in the fame cities and boroughs, and no other, 

' in any wife ( i )." Yet the gradual operation of 
time (K), had fo far repealed that ftatute, that, 
for centuries, it was never adhered to, and before 
the ftatute of laft year ( 2 ), which direftly repealed 
it, the non compliance with it would never hav6 
Wen allowed as an objection to the member for an [2c 
Englifti city or borough. 

In Scotland, no poiitive exifting law has beesi 
fljown^ requiring the qualification contended for 
by the counfel for the fitting member; and, if 
there were fuch a law in the Scotch ftatute-book, 
*^ is there fubjedt to the operation of what, in the 
^^gal language of that country, is called DefuetJuU^ 



(i) \ HcD. V. c. I. (a) 14 Geo.<JII. c. 58. 
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and, by not being enforced for fo long a courfc 
years^ has repealed itfelf. 

It is faid^ That the writ and prtcept command 
that bwrgejfei (hall be eledked. So does the Englifh 
writ. Indeed^ the meaning of the words " burgejs^* 
and " citizen^* applied to members of parliament^ 
Jfeems to be quite different from their fignificationj 
when ufed for members of corporate bodies* Iri 
the firft cafe, they are only employed in contra^ 
diftinftion to " knights of the JhitCy^ and they no 
more mean corporators, than the word " knighti^ 
in that part of the writ which refpefts county 
eledions, means perfons of any particular order of 
knighthood. 
[108] This is clearly demonftrated by the cafe of the 
members for the two Univerfities* In the flierifT^ 
writ, in the precept, and in the return, they arc 
denominated burgejjis of the Univerfity, although^ 
as corporate members of the Univerfity, no fuch 
perfons as burgeffes can exift (L)« 

It is faid, that, as certain qualifications arc 
required by law in all other members of the Houfo 
of Commons, we cannot fuppofe that no qualifica**^ 
tion is requifite in order to reprefent a diftridk of 
Scotch boroughs. But, in the firft place, all the 
qualifications which have been ftated by the coun*- 
fel on the other fide are created by ftatute, and 
:«rere unknown to the common law, and, in the 
iecond place> the 6A alledged is not true, for no 
qualification whatever is necefTary in the repre-* 
fcntarives o£ the two Englifh Unive^ fities ( i ). 

i - (l) Fide Vol. i. p. 284. 

If 
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If a qualKication, at all like what is contended 
for, was neceffary by the ancient law of Scotland, 
it muft have been, that the reprefentative of each 
Iborough (hould be a burgefs of that individual [^ 
iDoroughv. This, frona the nature of the reprefen- 
tation fince the union, cahnot now be neceffary. If 
it were, as the member for a diftridt reprefents every 
fcorough in that diftrift, no man could be chofen 
^r fuch diftrift, without being a burgefs of every 
x>ne of the four or five boroughs, of which it is com- 
^ofed. What would be the confequence ? Any 
^ne of the boroughs, by refufing to beftow the free- 
dom of their town on a candidate, might put a 
negative on the eleftion of a perfon in whofe favour 
all the others would have united 5 by which means 
*he right of the majority to choofe their reprefenta^ 
tivc would be, in effeft^ overturned. 

The Scotch aft of 1707, provides. That none 
llhall be capable <rf being elefted (i), but fuch as 
^ere capable of being fo before the union ; but 
'that pro vifion muft be fo conftrued as to be con- 
•Kftent with the new mode of reprefentation, which 
*hc qyalification contended for, if taken in its full [2 
^3ctcnt^ is not. In this very cafe, the fittmg mem** 
*^r has but a fourth of that qualification. 

That the aft 6( 1707 is to be fo conftrued, is 
proved by the cafe of Edinburgh 13 March, 1711J 

(i) Hnirhcad'i SUitate>> vol. ir.p. 333^ 
Vofcv II, ^T which. 
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which, as to the principle, is exadtly in point to !tr 
prefent argument. The cafe was (hdrtly this. 

On the petition of Henry Hamilton^ Efquir^ 
complaining of an undue eledtion, and return c^ 
Sir Patrick Johnfton, for the city of Edinbuigl 
** being incapable of fitting in this Parliament, S 
" regard he is a merchant and ferved for the faa 
" city in the laft Parliament," it was fhown, by tft 
petitioner's counfel, that by a decreet arbitral, co 
^rmed by King James the Sixth of Scotland, 
umpire (anm 1583) and ratified in Parliament, t ' 
two members to ferve in Parliament for thatci^ 
were always to be, one a merchant, and the othe x 
craftfman ; and that fuch was the conftitution. 
Edinburgh, which had always been followed t 
[211] the union. From this they inferred, that, in r 
fpedt the merchants and tradefmen of the faid ci 
were, before the union, diftinftly reprefented, thr 
ought ftill to be fo, by eledting a merchant and 
tradefman by turns. The counfel for the fittii 
member admitted, that the conftitution of Ed- 
burgh, before the union, had been as alledged, I 
infifted, " That by the adt of union, the confti 
*^ tions of the royal boroughs, as to their eleft 
** to Parliament are altered ; and other burgh 
" toeleR a commiffioner in the manner then in 
^* and they are to eleSl by turns (M) : but I 
^' burgh is excepted ; and theeleftion there, \ 
** is to be but of one member only, is left £« 
*^ the voters at liberty to choofe whom they pjf 
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iKJpbh the whole matter, the Committee and the 
Hwhole Houfe refolved, " That the fitting member 
"^ * was duly ele6ted ( i )." 

On Thurlday the ajd of March, the Committee, [2 vi^ 
-fcy thdr chairman, inforttied the Houfe, that they 
^yiad determined 9 

That Henry Watkin Dafliwood, Efquire, the 
rpetitioner, was 4uly eleded, and ought to have 
^been returned ,(2). 

v(«i) Journ. voh xviu p. t^G. col, 2. (2) Votes, p, ij.17, ^i3, 
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Note pAGE 180. (A.) When gentlemen of the Scotch and 
(A.) Eng^ifh bar appear as counfel in the fame caufe, and on 

the fame fide, the rule is, that their precedence is determinedr 
by their ftanding at their refpeftive bars. By this rule, Mr. 
Lee, who, (as a barrifter) is Mr. Crofby's fenior^ ought t3 
have been the leading counfel in this caufe ; but by Mr# 
Lee s defire, Mr. Crofby opened the caufe for their client. 



Note ^' '^5»^^^- (^0 The order of the diftrias of the royal 

(BO boroughs of Scotland, and of the different boroughs in each 

diftridt, which, by the Scotch ftatute of 1707, was fettled 

according to that in which they ufed to be called in the 

rolls of the Parliament of Scotland^ is as follows : 



(j5» It is obfervable, that in the ftatute itfelf they are not 
enumerated in their proper order, but according to thcii 
local fituation, the mod northerlj^ being placed firft. 

2 £dinburgh| 
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Edinburgh, - >i 

ilria. 


I^EdinTjurgh. 


Note 


3. Tain, 




Rofs. 




Dingwall, 




Rofs. 




Dornoch, 




Caithnefs, 




Wick, 




Caithnefs. 




Kirkwall, 




Orkney and Zetland 




a. Invernefs, 




Invernefs, 




Nairn, 




Nairn, 




Forres 


^ 


Elgin. 




FortrofQ 


n3 


Elgin. 




3. Elgin 




Elgin. 




BanfF, 


ci4 


BanfF. 




Cullen^ 





BanfF. 




Kintore. - 




Aberdeen. 




Inverury, «. 


Aberdeen. 




4 Aberdeen, . . n 
Montrofe, » 




Aberdeen. 
Forfar. 




Brechin, 





Forfar; 




Aberbrothick ^. 


il 


Forfar. *^ 




Inverberyie, -» 




Kincardin9« 




5, Perth, - . 




•s 


Perth. 




Dundee, « 


a 


Forfar. 




St. Andrew's, -* 




Fife. 


t 


Coupar, - 


^ 


Fife. 




Forfar, 




Forfar. 




6. Anftruther Eafter^ 




Fife. 




Pittenweem, - 




Fife. 




Crail, 




Fife, 




Anftruther Wefter, 




Fife, 


I^ii 


Kilrenny 




Fife, 


fc 


7. Dyfart, 




Fife. 




Kirkcaldie, - \ 




Fife. 
VFifc 


• 


JBruntifland, - / 






1 


*3 


Kmghorn 






1*16} 
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Kingborn « 

8. Stirling, 
Inverkeitl^ing,, 
Dumfermline, - 
Cirfrofe, 
(^eensfcrry, ^ 

9. Glafgow, -I 
Dunbartoi^ - 
RcnfrcWjL 
Rutherglen 

io. Had4ing1;oQ -. 
Jedburgh, 
Dunbar, ^ 

North Berwick 

■ •- » 

Lauder, • 

I x« Linlithgow - 

Selkirk, « 



Peebles^ 
III. Dumfries 
Kirkcudbright, 
Annan^ •• 

Lojckiiiaben • 
Sanquhar, 

13. Wigtown, 
Whitehorn, • 
New Galloway, 
Stranraer, 

14. Ayr, t 
Irvine, • 
Rothfay, • 
Inverary, r 
Campbeltown, -> 

Sec Wight, p. 376« 



Cafe of Wigtwon^ C^<^ 



^ Fife. 
Stirl^^^ 
Fife. 
Fife. 
Perth. 

Li9^thgo;B!^ 

Lanerk. 
Dunbaiton. 
^l^frew. 
"S L^rli:^ 

^a(^(&lgtot^ 

Roxburgh. 
Hafldingtbn. 
Ha4dington«^ 
]p>erwick« 

Linlithgoi^ 
Selkirk.' 
Lanerk. 
PecbleSji 
Dumfries. 
Kirkcudbright 
Dumfries^ 
Dumfries^ 
Kirkcudbright^ 
Wigtown. 
Wigtown. 
Kirkcudbright 
Wigtown. ~ 
Ayr* 
Ayr. 
Bute. 
Argyle. 
^.Argylc, 






] 
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^ i86. (C.) Although the ddegates for boroughs in 
dandy are not in die nature of proxies, or attorneys, but 
rather to be confidered as the men whom their refpe^ve 
oilghs judge beft qualified to choofe a member fit to re- 
feot the diftri^ and, in fuch choice, are entirely inde« 
dentof dieir coolHtuents, yet it is iaid, that the firft in- 
ce, fince the union, of a delate voting contrary to the 
e and wiflies of his borough) h^ppen^ at the Uft general 
lion* 

\ 193. (D.) See die cafe of New Radnor,Note (D.) i^pte 
Y7, vol. i. p. 342, where it will be found that Sir Ed- (DO 
d Coke made this diftin&ion between HreStorj ftatutes, 
thofe which are mandatory^ or (4s he, perhaps more 
perly, term^ them) aonclufory^ 

*• 195- ( E ) [This cafe of Pembrokejhire in 1770, was not Note 
redly ftated in the former edidon. It was as follows : ^ '^ 
I a pedtion of Hugh Owen^ Efq. theeledion (which ha^ 
:n held at Haverfordiweji) was, on the ground of the par<* 
lity of the fherifi^, declared to be void. Onthisanew 
dion took place, which was held at Pembroke^ aldiough 
averfordweft was the mod ufual place, &c, Mr. Ohven 
ing now returned, fqme of the freeholders in the oppofitc 
bereft petidoned, on the ground diat die eledion had been 
Id at a wrong place, contrary to the ftatute. But the 
'ioary iheriff's court having been appointed at Pembroke^ 
'Vious to the receipt of the writ by the (heriff, and the 
k having been received more than fix days before the day 
en the court was ^fixed to be held, it was contended, that 
iliqfe circumftances the (herifi^ was bound, by another 
»vifion of the (ame ftatute, to hold the ele^on at that court, 
t therefore could not comply with the odier requifition of 
: {):atute, and the fitdng meqiber (Mr* Owen) Mf^s; 
^hx^^ duly ele^d ]• 

H 4 P. X9S. 




Notes on the Cafe of ff^igtowH, (d^t. 

P. 198. (F.) The entries in the Journals rcipfSiii( 
this cafe, are as follows : 

" 19 March, 177 1, a Petition of Charles Ogilvic, 
^^ prefented and read, fetting forth, That at the laft elefiio^r- 
^^ of a member to ferye in Parliament for the boroughs c^. 
^^ Jedburgh,' Dunbar, North Berwick, Lauder, and Had — 
^ dington, one of the diftridls of boroughs entitled to ieik<: 
^ members to Parliament, the petitioner, and lieutenar^^ 
*' colonel Patrick Warrender, ftood candidates, and that, l^jji 
** the rotation eftabliflied by law, Jedburgh was the pre«i« 
^' fiding borough, and its commifiioner, or delegate, thc^ 
*< prasfes of the meeting, and, in abfence of the delegate 
^^ from Jedburgh, the delegate from Haddington had the 
^^ right of prefiding, and that the borough of Jedburgh had 
<' no delegate at the faid eledion, and the delegate &om 
^^ Haddington accordingly prefided, and gave his cafibg 
** vote in favour of the petitioner, the number of voices 
fllSl ** being before equal ; but the fheriflF of the county of Had-*. 
" dington, within which county the boroughs of Dunbar, 
^ North Berwick, and Haddington lie, having ifiued his 
^ precepts to thofe boroughs commanding their delegates 
^^ to go to Dunbar, as the prefiding borough, and place of 
** cledlion, a return was thereby procured in favour of the 
** faid Patrick Warrender, in wrong of the petitioner, who 
<< was then, and there, duly elected, and ought to have been 
*^ returned the burgefs accordingly, and that the return of 
<< the faid Patrick Warrender is injurious to the petitioner, 
^ and in manifeft violation of the laws requiring £iir and 
<^ juft elections \ and therefore praying^'' &c. Vol. xxxiii« 
p. 265. col. 2. 

w 19 April, 1771, Mr. Montagu informed the Houfc, 
<^ that thef^edi Committee, to whom the petition of Charles 
*' Ogilvie, Efq; complaining of an undue eleftion and return 
^} for the boroughs of Jedburgh, Dunbar, North Berwick, 

« Lauderi 




Notes on the Cafe of fVipown^ £sf^. 

X«audery and Haddington, was referred, have tried tho 
merits of the faid petition, and have determined, 
** That Patrick Warrender, Efq. is duly eleSed a cpm- 
miffioner to ferve in this prefent Parliament for the fai4 
diftrid of boroughs/' Same vol. p. 338. col, 2* Se^ 
Ifo Wight, from page 363, to page 368. 

P. 199, (G.) Mr, Wight, in his late publication on the Note 
aw concerning Scotch ele^lions^ (ays this down as a quali«> (^0 
Bcation ahfolutely neceffary. ^^ No other qualification 
C&ys he) '* is neceffary to entitle one, who is not difabled [219] 
** by certain ftatutes (which he refers to) to repr^fcnt a 
** diflridt of boroughs, but that he be admitted a burgefs rf 
** one or other of the boroughs of which that difiriSi is com-* 
** pofedJ^* p. 373. But he cites no authority whatever in 
fupport of that pofition, and I do not Hnd that there is any 
authority ifor it in the ftatute book of Scotland. 

P. 205. (H.) The 14th of George HI. cap. 81. is Note 
clearly in the ftyle of an enabling not a declaratory ftatut6. (H,) 
Although in Weftminfter-hall, the general rule is, that 
ivbere a point has been direSly determined by the court of 
ultimate jurlfdidlion, their determination is to be coniidered 
as the law on that point, yet that rule is not univerfal. In 
the famous cafe oi Sleeve againft Ltong^ in the reign of King 
William, the court of Common Pleas, and, on a writ of 
error, the court of King's Bench held, that the fon of a 
tenant for life, who was next in remainder after the father, 
and who was a pofthumous child, and therefore born after 
the particular eftate determined, could not take the eftate, 
but that it muft go over to the next in remainder. The 
Houfe of Lords reverfed the concurrent judgments of both 
the inferior courts, but againft the opinion of all the judges. 
:A few years after ward$, the ftatute of the joth and nth 
William the Third, cap» |6* tna^ed^ that^ in cafes of fuch 

limitations 
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limitations by any marriage, or other fettUmenty the poft<i 
humous child (hall take. By this enaSiing ftatute, thQ 
legiflature indiredliy faid^that the judgment* of theHouft of 
Lords in Reeve and LfOng w^s npt law. ^ota. 1 hough, 
from the hiftory qf the cafe, and ftatute, there is little reafoi 
to doubt, but that, by the general exprefljon, <^ oth^r fettii' 
^^ menty^ were meant tuills as well as deeds^ (for the queilioQ 
in Reeve and Long arofe upon a will)) yet it is extraordinarf 
that, in an ad of Parliament which was made in order t» 
prevent the inconvenience arifing from a pice kgal (ubdetyi 
the legiflature O^ould have ufed words fo inaccurate as to 
leave a pofTibility of queftioning whether they really extende4 
to (ii^ eyil n^cant to be ren^ediecl* l^di l Salk. p. 228. 

Hole P« 205- (I?) F^or ^^ form of a warrapt for a poB- 
00 ^le<Stion, fee the Appendix to Wight, p. 389. flonormj 
burgeiTes are exprefsly excluded from voting by that waf"' 
rant. Formerly it would feem that the ele(![lion of magi* 
ftrates in the royal boroughs in Scotland was popiilao 
The ftatute of 1469, cap, 29. reciting, ** That there was 
*^ great contention ajeirly fpr the chufmg of the famin, throw 
<< multitude and clamour of commounes, fimple perfones^^' 
enaded, that the dd council (hould choofe the new. How- 
ever, when a borough is reduced^ the l^ing ftill exercifes the 
prerogative of ifTuing a warrant for reviving it by a popular 
ele£tion, called a poll-eledion* I have not be^n able to 
find on what law this power in the Crown Is founded. Mr. 
Wight, wherp he is expre(sly treating of poll warrants, does 
not mention it, (Wight, p. 344.)j nor Macdowal, (vol. ii* 
[221] P- 5^^)* When, by reafon of difturbances in the couQti^> 
or fome other caufe, the legal day for the Ae&\on has been 
flipped, fo that there can be no magifirates and council 
chofen in the ufual manner, the King ibmetimes direds by his 
warrant, that only the magiftrates, or the magiftrates and 

council 
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COMOcil <^ d^e former year, (ball make the election. (Wight, Note 



(I.) 



Jf. ao6. (K.) According tq the rules of the Englift law. Note 
ftatute can be abrogated by difqfe, and the only confti- v^*) 
fi^tioiial method of reconciling tl^e fad^ as to this and fome 
ptiier old ftattites with the la^y, is to adopt the diftiniSion of 
^ir Edward Coke, i>etween ftatutes dir^llary and conclufory^ 
f^difupra^ p. 21$. npte (D.) 

P. 208. (I4.) For the writ to the (beriff of Oxford, Vide Not« 
w, vol. i. p. 448. Cafe of Abingdon, Note (A.) The (^) 
ipif ords of the return to the precept djreded to th^ Univerflty 
^f Oxford, are, *< •-*- Witnefleth, that the aforefaid Chancel* 
lor, Mafters, and Scholars, of the aforefaid Univerflty^ 
^ freely and indi^erently have qhofen two qf the moft dif- 
^ creet and fufficient nien of the aforefaid uqiverfity to h 
ff tbeir burgejfa of tht Parliammt ^ the faid Lord th^ 
1 King," Sec 

P. 211. (M.) Thefe are the words of tbe Journals. 
They meaq that the ele£^on was to be holden a;t each of the 
di^rent bprpughs in a diltqd by turns.. 
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Oi the BOROUGH and COUNTY of the 



TOWN of POOLE. 

ON Saturday, the 25tK of March, the Com"' 
mittee being met, the two petitions were 
read, by which it appeared, that the onlyqueftion 
in the caufe was. 

Whether the right of the eleftion is ** In the 
•* -bufgeffes of the borough exclufively;'* or 

" In the inhabitants and houfeholders withiii 
^^ the borough, paying fcot and bearing lot ( i ).^' 

The ^erifF had rejedted thofe who tendered {22,6] 
fiieit votes as inhabitants, houfeholders^ and only 
adniHted the votes of burgefles ( 2 ). 

(i) In the petitions the a majority, whether the pay- 

words/' paying fcot and bear- ment of fcot and lot ihoold be 

^ ing lot'' were inferted, bat thought an eflential qualific^- 

in forentheiis. Mr, Fox and tion to perfons voting as inha* 

Mr. -Williams had polled a bitants^ hoafeholders, or not. 
fafficient number to give them (2) Votes 6 Dec, p. 33, 34.' 

It 
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It was admitted^ by the counfel on both (Ic^dij 
that a great majority of the latter were in favour of 
the fitting members ; and 

Thatj if the former have a right to Vote, there 
Was a great m^ority for Mr. Fox and Mr* 
Williams. 

After the petitions had been read, the Chairman^ 
according to the ufual form, directed the clerk id 
read the laft determination in the Houfe of the 
right of eledlion. 

The cotihfel for the petitioners denied that therd 
h in the Journals any refolution of the Houfci 
touching the right of ele&ion in this borough^ 
which can be confidered as a determination, within 
HiQ meaning of the ftatute* 

The counfel for the fitting members infiftedj 
[227] tliat fuch a determination is to be found in thd 
entry in the Journals. of the proceedings with regard 
to thirborough^ of the 9th of February i68|.4 

This prelitnixlary queftion Was argued by all th« 
counfel. 

The entry referred to is as follows. 

A petition of Thomas Chaffin, Efquirej com* 
plaining that Sir Nathaniel Napper had becii 
tetumed, in prejudice to the petitioner, having 
bean referred to the Committee of privileges and 
tle&iobs^ their chairman reported to the Houfe, 
That tlje matter in queftion was. Whether 

the right oi eledtion be in t/ie maywr and burgeffes 
•* only } or ii) the mayor, burgeffes, and commonalty^ 
^. ««^ t^f^ (^ lot : 

'' That 
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•* That it appeared to the Committee, by many 
*' parliament returns, which were produced to the 
•^ Committee, that the right of eleftion had 
anciently been in the mayor and burgefles only ; 
except a return in the i8th year of King James 
" the Firft; wherein the commonalty are mentioned, 
" with the mayor, aldermen, and burgefles, in the 
" indenture ; but that indenture is fealed with the [228] 
common feal of the mayor, aldermen, and bur- 
gefles* 

That Sir Nath. Napper had thirty-three bur- 
gefles, and Mr. ChafEn but twenty-two. 
" But, of the commonalty y that Mr. Chaffin was 
allowed to have had the greater number. 

And that, thereupon, the Committee had 
agreed on two refolves. 

1. That it is the opinion of the Committee, 
that the right of eleftion of burgefles to ferve in 
this prefent convention, for the town and county 

*^ of Poole, is in the mayor, burgefs[es], and 
commonalty, of the faid town and county, who 
pay fcot and lot. 

2. That it is the opinion of this Committee, 
that Thomas Chaffin, Efquire, is duly eleded a 
burgefs to ferve in this prefent Convention, for 
the town and county of Poole. 

A debate arifing in the Houfe thereupon 5 

The queftion being put, That this Houfe do 

^^ agree with the Committee, that the right of [^29] 

•* eledtion of burgefles to ferve in this prefent 

" Convention, for the town and county of Poole, 

Vol. IL O " i* 
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^ IS in the mayor, burgeffcs, and commonalty 
" of the faid town and county, who pay fcot and 
" lot; 

It paffed in the negative. 

The queftion being put. That the Houfe do 
'* agree with the Committee, That Thomas ChafEn 
" Efquire, is duly eledked to ferve in this prefent 
•* Convention, for the town and county of Poole; 

It paffed in the negative. 

Refolved, l^hat Sir Nath. Napper, Baronet, 
•* is duly elefted a burgefs to ferve in this pre- 
" fent Convention for the town and coxmty of 
« Poole ( I y 

Co u N s E L /or the Petitioners. 
This difagreement of tbfe Houfe from tlic C<Mn- 
mi t tee can never be confidered as a detelmutiation 
[^3^] within the meaning of the ftatute of GeOige tht 
Second, becaufe, the confequencc of fuch a (ktef- 
mination being to (hut the door agaiaft all future 
enquiry, and to conclude all perfons concerned, 
with regard to one of the moft valuable rights 
known in the conftitution of this country, it o^gbt 
to be pojitive and explicit. 

All that can be inferred from the difagreement 
of the Houfe is, that they did not think that the 
conclufion drawn by the Committee was warranted, 
by the evidence which they appeared, by their 
report, to have had before them, and, therefore, 
did not adopt that conclufion, 

<i) Joitm^ vol* X. p« a4« coL s. 

If 
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If the Houfc iad meant to declare the right of 
election in Poole, upon that occafion^ they would 
have done it, as in other fimilar x:afes, by a Mre£l 
refolution. 

Where the Houfe puts a negative on any pro- 
pofition, It would be ftrangc indeed, if we muft 
iflfer that by fuch negative the converfe of that 
propofition is neceflarily eftabliftied. 

There is no other inftance where a difagreement 
of the Houfe, from a refolution of the Committee [231} 
of privileges and eleftions, has been confidered as 
a laft determination. 

It was argued, on the other fide; 

That this was certainly a determination or judg- 
ment of the Houfe, upon the right of eleftion ; 
for that Sir Nathaniel Napper could not have been 
adjudged to be duly elefted, but upon the foun- 
dation of the right being in the mayor and bur- 
geflbs, exclufive of the other claimants. 

That it is not neceflary that the determination, 
in order to bring it within the meaning of the 
ftatute, (hould be in the technical form of a refo- 
tjaion. If that had been the intention of the legif- 
lature, the word " refolutiofiy* would have been 
uled in the (latute ( j )• 

The counfel being direfted to withdraw, the 
Committee deliberated for about two hours, when 

(i) VUiSnjlira^ Cafe of Pontcfrad, vol. i. p. 593. 4C0, 401. 

o a they 
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they were called in again,, and informed, by the 
Chairman, that the Committee had 

♦Refolved, That they (hould proceed to give evi- 
dence of the right of eleftion. f 

The counfel for the petitioners endeavoured to 
prove the right to be as ftated in the petitions, from 
general principles of law. and from the hiftory; con- 
ftitution, and ancient ufage of the borough. 

The fubftance of their arguments and evidence 
was as follows : 

The general rule of law is, that in boroughs 
where there is no original charter, and no prefcriptive 
ufage limiting the right of election, it is in the 
inhabitants houfeholders. This rule is recognized 
in a variety of cafes in Glanville's book, particu* 
larly thofe of Cirencefter, p. 107, and Pontefrad, 
p. 142, and in Whitelock's Commentary, vol. L 
p. 500 ( I ). In the cafe of Cirencefter (or 
Cicefter), the entry in the Journals is in thefc 
words, " Refolved, That where no cuftom, nor 



[t So, in the Committee on 
an eledion for this boroagh» 
which met 31 January 1782, 
after argument at the bar, the 
quef^ion being put, " That the 
<< {aid refolutions of the Houfe 
<< of Commons bf the 9th 
" of Feb. 1688-9, are fuch 
** a determinapon as by the 
** h€t of 2 Geo. 11. c. 24. mud: 



** be final/' itpaffed in the ne* 
gative ; and in a fubfequent 
Committee, which met 11 Feb. 
1 79 1, the queftion was again 
argued, and the Committee de* 
cided, by a diredl refolucion. 
That the proceedings in 
1688-9 do not amount to a 
** laft refolution, within the 
" meaningof the ftatate."] 



<c 
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(i) Supra, Cafe of Pontefrad, vol. i. p. 403. 

^^ charter 
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' charter for eledtion, there the inhabitants, houfe- 
* holders, ought to make the eledion (i)." 

*That the ancient proper fenfe of the word**^«r- 
** genfes^* or " burgeJfeSy^ is " the inhabitants of a 
^ borough^^ is proved by the following authorities. 
Spelman's Gloflary, Title ^^ Burgenfes'' White- 
lock^s Commentary, vol.. i. p. 500. vol. ii. p. 95. 
{2) Madox*s Firma Burgi, p. 2. No. 1 1 1 ;t and 
that the Houfe has fo underftood the word both in 
^uicicQt charters, and in returns, appears from the 
cafe of Abingdon, 23 May, 1660 (3), and that of 
Aldboroughin Yorkfhire, 17 May^ 1690 (4). 

From an . infpeftion of all the ancient charters*, 
granted to the corporation of Poole, it will be evi-^ 
dent, that, down to one of the loth year of the 
l^ign of Queen Elizabeth, " burgenfesy^ in thofc 
charters, means " inhabitants ^ 

It will alfo appear, from infpefting the ancient 
returns to Parliament from this borough, until that 
period, that they all run in the name of the mayor [234] 
and' burgenfes. 

And the neceffary conclufion mull be, that the 
returns of members of Parliament, and tiie eledions, 

* 

(i) Journ. Tol. h p* 792* (3) Journ. vol. viii. p. 43. 

eol. !• col. I« 2. 

(2) /^/<^ifCafcof Pontcfradi, (4) Journ. vol. x. p. 418, 

vol. i. p. 405. , co). I, 2. See thole two cafes 

\;\Fidi alfo. Lord Holt's opi- cited in the cai'e of Pon cfratl, 

nion, in the Cafe oi JJbhy v. /upra^ voU u p« 4051 406^ 40^. 
JFUii. 2 Ld. Raym. p. 946.] 

o 3 were 
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» 

were made by the mayor and inhabitants down to 
the loth of Elizabeth. 

(85* All the ancient records cited in this cafe, 
were given in evidence, and I tranfcribed the paf- 
fages taken from them, from copies and tranila* 
tions, collated and admitted by the parties,) 



b'ZS] 



EVIDENCE. 

' Poole is a borough by prefcription. 
* The firft charter to be found has no date, but 
is fuppofed to have been granted fottie time be- 
tween I and 9 Ric. I. very near the beginning of 
legal memory, about the year 1 190. By this char" 
ter, William Longefpee, (or Longfword), lord of 
the manor of Great Canford and Poole,grants and 
confirms to his btir^ejfes of Poole and their heirt 
( inter alia J, Tha,t his faid burgejfes fhould have 
well and peaceably their yearly liberty ofherhaii 
in his heath, as they had always been accuftomed 
to enjoy, and neceflaries/(?r their firing in his heath 
or common, by the view of his bailiffs. By the 
fame charter, a particular form of government 
was chalked out for the borough. The faid bu^ 
geflcs, out of their own number, were to choofe 
fix burgtfis ; out of which fix, he (the lord), was 
to appoint one to be head ruler, [;propofitus\ and 
who was to be amovable at his, or their pleafures, 
if he ftiould negled his duty. The charter dates, 
that, for the above grant and confirmation, the 
faid burgeffes had given tbreefcore and ten marks, 
or about 56 L fterling.' 

9 CovNSEf 
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CouNSBt/(>r tie Petitioners. 

From this charter it appears, that the word 
** burgejes'' is applied to the body at large, as an 
cxifting body before the grant : they were there- 
fore prefcriptive burgejfesy i.e. the inhabitants. The 
fix burgefles were to be chofen, as it would feem, 
merely as fix perfons out of whom the lord might 
name one to be 2ipropoJituSy and did not form a fe- [236] 
leA body for any other purpofe. 

Under this grant, confirmed by all the fubfe- 
quent charters, the /«^j^/Vjir/j of Poole have always 
enjoyed, and to this day continue to enjoy, a right 
of common. 

EVIDENCE. 

* To prove the right of common in the inhabi- 
* tants, John Hadden, Efq; was called. 

* It appeared that he is poflTeflTed of an eftate for 
^ 99 years in the manor of Canford, and that he is 
^ an inhabitant of Poole ; the tenants of the manor 
' of Canford have an unlimited right of coqimon. 

^ His evidence was objeAed to by the counfel 
^ for the fitting members. 

* It was faid, that he was an intcrefted witnefs; 
^ That if he could eftabliih the right of common 
^ in the inhabitants of Poole, he himfelf would have 
^ a double and more valuable right; for that al* 
^ though the right of the tenants of the manor of 

^ Cunford might be unlimited^ yet that does not [237] 
^ entitle them to put on any indefinite number of 
' cattle 3 for that, even when you have what is fre- 

04 * quently 
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quently called common/ans nomh'e, you can 
put on as many cattle as are fufficient to ft 
and manure your lands (Quare) (i). 

^ The Committee, after the point had be^sn 
argued, Refolved, Not to admit the evidence. 

^ J ames Edwards was called for the fame pur- 
pofe. He is fteward to Sir John Webb, lord of 
the manor of Canford. The amount of his ev> 
dence was this : 

* The inhabitants of Poole claim a right of com- 
mon, and take herbage and turf. He never heard 
any thing to the contrary. Never heard that 
their right had been contefted by former lords. 
Has known the manor fifteen years. Has been 
houfe-fteward to Sir John Webb fifteen years j 
but land^fteward only one year and three mqnths. 
The lord only drives the common. He, (the wit* 
nefs) never affifted but at one drift. On that 
occafion, after the common was driven, feveral 
inhabitants of Poole came and claimed their catde. 
He has feen tyrf cut and carried into Poole. 
There are fome tenants of Canford manor who 
live in Poole, Not many. He does , not know 
whether it was for them that the turf was cut. 
Nor whether thofe inhabitants of Poole who came 
to claim their cattle, were tenants of Canford 
manor, * He cannot name any of them ; and can- 
not tell whether they were more in number, 
than thofe tenants of the nis^nor who refide . in 
Poole. 



^i) fidi 3 Blackft. p. 5538, 239, 4to, 
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• The next charter, ^ bearing date 10 June»4j 
« £dw. III. (i 37 1 ), is granted by William de ^on* 
* tacute, Earl of Salifbury, and lord of the manor 

* of Canford. It contains an infpeximusy recital, 

* and confirmation of the charter of Longefpee ; 

* and grants that the prapqfitus (hould be, from 

* thenceforth, called mayor. The grant to thcJ 

* burgeffes to dig turf, and to cut heath and furze; 

* is renewed in more exprefs and explicit terms. ' 

i * By the third charter, dated 8 Feb. 12 Hen. IV. [239] 

j: ' (141 1 .) Thomas de Montacute, Earl of Salifl>ury, 

* lord of the manor of Canford, recites and con- 
' firms the two preceding ones, to the aforefaid 

^^^ejfes and their heirs. 

* The fourth is a royal grant of Henry VI. in the 
^ eleventh year of his reign, (1433) founded, as it 

* w^ould feem, on an aft of Parliament to the fame 
' cflFeft, (Rat. Pari, in Turr. Lond. 1 1 Henry FL 
' *• 38.^ to the mayor and burgeffes ^ that Poole 

* ttiall be a free port j and giving to the faid mayor 
^ and burgeffes licence to wall, intrench, and fortify 
' tHe faid town and port of Poole, and parts ad- 

^ j^^^^nt 5 the faid mayor and burgeffes having made 

* 2^ c^er to that efFeft/ 

[ CouNSELybr the 'Petitioners. 

It cannot be fuppofed, that, in this laft men- 
honed charter, the word " burgenfes'^ is confined to 
^^ fix particularized in that of Longefpee, or that 
t\^ mayor and fix perfons only undertook fo ex- 

penfive 
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penfive a work as the propofed fortification muft 
have been. 

EVIDENCE. 

• By the fifth, dated i July, 3 1 of the fame 
^ King (1454), he grants to the mayor, bailiffs, 

* Awrg'^^^j and inkabitantSj b, weekly market, and two 

* annual fairs. This too was by the authority of 

* Parliament. 

• The fixth, dated 20 Jan. i Edw, IV. (1460) 
' contains an infpeximuSy recital, and confirmation 

* of the fourth, to the mayor and hurgejfes^ and their 

* fucceflors ; and proceeds on, the fuppofitioa of 

* Henry VI. having been only King defaclo. 

• The feventh, dated 20 June, 3 Hen. VIII. 

* contains an infpeximus and recital of the fifth and 

* fixth, and a confirmation of them to the mayor 

* and burgejfes of the town of Poole, and their 
^ fuccefibrs. 

Counsel /(?r the Petitioners. 

Here the grant of the market and two fairs to 

the mayor i burgejfes^ and inhabitant $y is confirmed to 

[241] the mayor and burgejfes^ which demonftrates the 

promifcuous ufe and meaning of the words " bur^ 

^ejfes*^ and " inhabitants.^^ 

EVIDENCE. 

^ The eighth, dated la Hen. VUI. (1521) wai 

* not read, as being immaterial. 

' By the ninth, dated 4 Sept. 18 Hen. VIII. 

(1527) 
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' {1527) Arthur Plant^cnet, vifcount Lefley, 

* vice admiral of England, reciting, that the de* 
-* puty admiral of England, and his commiflary ge- 

* neral, had infpefted all the royal grants, and pri- 

* vileges, and the former grants of old, and the 
^ grant of William de Montacute to the mayor, 

* brethren, bailiffs^ burgejfes, and inhabitantSy and 

* alfo the late confirmation by Hen, VIII. by whicTi 
^ they are fully excepted from all kind of jurifdic- 
^ tion and power of the admiral of England ; de- 

* clares, that the faid privileges are moft clearly 

* demonftrated to belong to the faid mayor, brt- 

* thren, bailiffs, burgejfes, and inhabitants -, and ratifies 
^ and confirms the &me.' 

CouNSEL/<?r the Petitioners. 
Here, It is evident, that the former grants to the 
mayor and burgejfes, particularly the grant of the 
privileges of a free port, were underftpod to veft 
thofe privileges in the inhabitants ; or, in other 
words, that the term " burgejfes'* included in- 
habitants. And this is declared upon a folemn ex- 
amination of the former grants, by the officers of 
the lord high admiral, whofe intereft it was to deny 
them thofe privileges, being an infringement of 
the general j urildiftion of the admiralty. 

EVIDENCE. 

The tenth was not read. 

(%^ It bears date 18 Feb. i Ellz. (15 59) * and 
^ contains an infpeximus, recital, and confirmation 

' of 
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of the former charters, granted by the lords of the 
manor of Canford.) 

' The eleventh is in Englifii, and contains the 
arms of the town of Poole, emblazoned by Cla- 
rencieux, king of arms, who declares, " Theis be 
the armes appertaininge and belonginge to tht 
mairCy baify/eSy burgefyes and inhabitants of the 
towne of Poole, and to all the corporation of the 
fame, which inhabitants of thefaid itowne of Poolej 
as appeared by anacynt charters to me, in my 
vifitacion fhewed, were incorporated by Willianl 
Longefpee Erie of Sarum by the name of Forte 
ryve (i) baylyfe, and burgefyes of his town of 
Poole, parfell of his manor of Canford, which 
corporacion was ratyfied, ammplifyed and con- 
firmed by William Monteacute Erie of Sarum, 
by the name of his mayre, baylyfe and burgpfyes 
of his faid town and burrough of Poole, which 
towne and borrough of Poole is now in the inherit ' 
tance of James Blunteknyghte, Lord Mountjoye, 
as in the right of his faid manor of Canford, The 
whiche arms above fet forthe, I Clarencieux 
Kynge of Armes have ratified and confirmed un- 
to the mayre, baylyfs, burgefyes and inhabitants 
of the faid towne and burough of Poole in this 
my prefent vifitacion within the countye of 
Dorfete/' 

Covti^^h for the Petitioners, 
There is no date to the laft mentioned inftru- 



(i) Probably his tranflation of Pr0/^/«/. 
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ment, but it muft have been before the loth year 
of Queen Elizabeth, becaufe, in that year, Poole 
was ereAed into a county ( i ). 
. Perhaps it may be faid that, notwithftanding the 
pi^omifcuous ufe of the words " burgejfes^^ and 
*^ inhabitants^^ in the foregoing charters, inhabitants 
are incapable of incorporation, or of taking as a cor- 
porate body. But fuch an opinion is not founded 
on any found principle of law, nor fupported by 
any decifion in Weftminfter-hall ; arid there are 
other inftances befides Poole, where inhabitants, as 
fuch, are made corporators. In Hobart's Reports, 
p. 14. and in Coke's, part i a. f. 1 2 1 . it appears that, 
by the charter of the borough of Dungannon in 
Ireland, " The inhabitants of the faid borough were 
J' made a corporation." 

EVIDENCE. [245J 

- * The returns to Parliament, for the borough of 

• Poole, before the loth of Elizabeth, which are 

• preferved in the Roll's chapel, are as follows : 

» I. One of 36 Ed w. III. The eledors'are not 
mentioned in this, it being only the general return 
of the (heriff for the whole county (2). 

• ' 2 Sept. 12 Edw. IV. " It is witneiTed that the 
? burgejfes of the fame borough have unanimoufly 
f eleaed, &c.'' 

(1) Viii infra. Charter of don. Note {S^^/vpra, Yol. i. p. 
10 Eliz. 450. 

(a) See the Cafe of Abing- 

* From 



M5 



[246] 



CASE XVUL 

* From this return* none can be found till the 
firft year of Queen Mary. 

* 3. 23 Sept. 1 Mar. " Betvreen Sir Jolm 
Rogers knight, fherifF of the county of Dotfet» 
ofthe one part ie, and John Davy nmyor&c. Wil* . 
Ham Grein the byliffe's depute, J. M;, J.N;, 
M. R., R. R., and T. G. bui^fles of the faid 
towne, Wytnefiethc, that the mayor, byli&'s 
depute, and burgeffts of the faid. towne have ekft* 
ed," &c. — ^Attelled under tkthr common feaJ. , 

* 4. I Nov. I & 2 Phil. & Mar. « Between 
Sir John Tregonnel knight, (heriff of the county 
of Dorfet, of the one partie, and William New* 
man, mayor, Richard Goddard bailieff; J. M., 
M. R., Th. B., J. C, J. S., burge^is of the (aid 
towne of Poole of the other partie, witneiTethe, 
that we, the faid mayor, bailief, and burgejjes of 
the faid town have elecfted, &c- In witnes where- 
of, &c. — the faid mayor bailief and burge£es have 
put the common feal of the faid town." " 

* 5. I Eliz. " By indenture between Sir John 
Horfey knight, iheriff of Dorfet, of the one part, 
and W. G. mayor of Poole, W. B., baily, J. M., 
J. A., (then feveral words obliterated) J, I)., 
W. j>J., J. B., J. C. and W. (then feyeral words, 
obliterated) faid town of Poole, witneffithe that 
the mayor, baily and burgejjes o^, &c, have ele&ed^ 
&c. — In witnes, &c. the faid mayor, baily, and 
(then feveral words obliterated) have put to 
their conwiion feal, Ox'the faid town of Poole.* 
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Counsel /or the Petitioners. 
The above are all the returns which the pcti* 
tioners have been able to find of a date anterior to 
the loth of Queen Elizabeth. 

There are no corporation-books of the town of 
Poole extant prior to that year. 

Tht refuit of what has been hitherto faid, and of 
the evidence produced, is ; That the common law 
rig^t of election for boroughs is in all the inhabi- 
tants houfeholders. That there is no prefcription 
and no charter prior to the i oth of Queen Eliza- 
beth, contrary to this common law right, in the 
town of Poole. That " burgenfes'' (or " burgejfes'') 
is a term ufed in ancient writings and inftruments 
&r the inhabitants of a borough. That it means fo 
i« the charters of this borough till the loth of 
£iizabeth. That all grants to the burgejfes of Poole 
have, in faA, paffed the thing granted to the 
^/^fiabitaMtt. That the arms, and, confequently^ 
^ common feal, belong to the inhabitants, and 
therefore, that every inftrument, fcaled with the [248] 
'^^ommon feal, is the inftrument and aft of the 
^i^biiants. That the returns to Parliament, from 
; *be earlieft times, till the xoth of Elizabeth, being 
i ^«kd with the commpn feal, and teftifying that 
'^ dedions were made by the mayor, bailiff and 
' ^i^^Sj prove that, till that time, the right of 
^ledion, which, by the common law, was in the 
P^iabitants houfeholders, was, in fadt, enjoyed and 
^Xercifcd by them. 

If 
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If It could be fhovvn, that, from that time t(J 
this, the inhabitants had never exercifed^ or claiihed 
the right of voting for members of Parliament; if 
the uniform pradtice, ever fince, had been, that 
eleftions were made by the mayor, bailiffs, and a 
certain reftridiied number of inhabitants calledAw* 
gejfes ; if bye*laws, or even royal charters, could be 
produced, confining the right to them; — no re* 
linquifliment, no ufage, no bye-law, no charter^ 
nothing but an adt of Parliament, or a clear deter* 
mination of the Houfe (which, coupled with the 
ftatute of George the Second, would have the force 
[249] of an adt of Parliament) could have power to 
deprive them of that right. This is ( i ) fupported 
by the authority of Lord Coke, and fully cfta- 
blifhed by the cafe of Agmondefliam, Marlow, 
Wendover, and Hertford, Glanville, p* 87. of' 
Dover, p. 66. of Chippenham, p. 53. and of Win- 
chelfea, p. 17; and in the Journals, by the cafes 
of Colchefter ( 2 ), 28 March, 1628, and BoftoOr 
8 May, 1628 (3) (A). 

But, with regard to Poole, it will appear from 
the fubfequent view of the charters,* the records d 
the borough, and the returns to Parliament, with 
the proceedings on contefted elections, from the 
10th of Queen Elizabeth downwards, that there b 
not, from that time to this day, any charter which 

(i) 4lnfl. p. 48. 

(2) Jourr. vol. 1. p. 876. col. 2. 

(3) Journ. fame vol. p* 893. coh 2. 

I hai 
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lias attempted to narrow the right of eJeftioti, nor 
even any bye-law of the borough, no aft of Parlia- 
tnent, no determination within the meaning of the 
ftatute, (for, if the Committee had thought the 
entry of i68|. was fuch a determination, they [250] 
would not have fufFered the evidence, which has 
been given, to be produced) and no relinquifti- 
ment, or contrary ulage for more than eighty 
years. 

(8^ The Chairman here interrupted the counfel, 
to inform them that the Committee did not mean 
that they fliould be underftood to have decided 
that the proceedings in i68|. do or do not contain a 
determination of the Houfe within the meaning of 
the ftatute.) 

EVIDENCE. 

* The 1 2th charter of the borough was granted 

* to Eliz. (23 June, 1568), and is to the following 

* effeA : 

* It recites the charter of 3 Hen. VIII. and 
^ thofe therein recited, and ratifies and confirms 
^ the immunities granted by them to the mayor, 

* bailiffs, burgeffes, and inhabitants y as the faid 

* mayor, bailiffs, burgeffes, and inhabitants^ fi-om 
' the time of making the faid charters, were accuC' 

* tomed to hold and enjoy them. 

• ^ It recites, that the mayor, bailiffs, burgeffes, [^51 3 

* and inhabitants^ time out of mind, had enjoyed 

* the faid privileges, &c. and others, as well by 
' prefcription as by reafon of the aforefaid grants. 

Vol. II. P * but 
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but that the faid mayor, bailiffs, bui^cffes,, and 
inhabitants had not enjoyed them for many years 
paft, to the great detriment of the faid town, bjr 
which it was threatened with ruin, and the good 
government of the fame was almoft extindt. 

* That thereupon the burgejfes and iniabitants of 
Poole had petitioned the Queen, that (he would * 
make, reftore, and create the faid burgejfes and 
inhabitants into another body corporate and 
politic. 

* That flie therefore, &c, (hoping that, if the 
inhabitants of the town aforefaid, and their fuc- 
ceffors fhould enjoy, by her grant, greater ho- 
nours, liberties, and privileges, they will think 
themlelves bound, &c.) grants that the faid town 
of Poole (hall be for ever after a free town of 
itfelf, andh be incorporated, to confift of one 
mayor, two bailiffs, burgelles, and commmudty^ 
(in the original commurlitasj , and that they the 
faid mayor, bailiffs, burgeffes, and commonaltf; 
be one body politic, by the name of the mayor, 
bailiffs, burgeffes, and commonalty of the town 
of Poole, &c. . 

* That the burgeffes of the town aforefaid mj 
eleft every year (on a day fixed by the. charter) 4 
fit and difcreet burgefs to be mayor, and two 
other burgeffes of the faid town to be bailiffs, 
&c. 

* That the faid mayor, bailiffs, burgeffes, imd 
commonalty J and their fucceffors, and the inhabi- 
tants and refidents within the faid town, be, in 

9 * no 
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no fort, liable to be bound by any precepts of 
the ftewards, marlhal, or clerk of the market of 
the houfehold, 

* She grants a ftaple to the faid mayor, bailiffs, 
burgeffes, and commonalty, and their heirs and 
fucceffors ; and that the faid burgefles may 
choofc, out of themfelves, annually, a mayor and 
two conftables of the ftaple. 

* That the faid mayor, bailiffs, burgefles, and 
commonalty^ and their heirs and fuccefibrs, may 
annually eleft and conftitute, (on a day fixed) [253] 
out of the inhabitants of the town and fuburbs 
thereof J or out of others, all manner of brokers, 

&c. 

* She then grants to the faid mayor, bailiffs, 
burgeffes, and commonalty y and their fucceffors, 
that the town aforefaid, with the fuburbs, places, 
and precinifts aforefaid, be, for ever afterwards, 
one entire county, incorporated in deed and name, 
and diftinft and altogether feparate from the 
xounty of Dorfet, by the name of the county of 
the town of Poole. 

* That the faid mayor, bailiffs, burgefles, and 
commonalty fhall have, in the faid town, one fheriff. 
The burgeffes of the faid town, and their fuc- 
ceffors, in every year, (on a day fixed) to eledt 
one difcreet perfon, out of their fellow-burgefles, 
(comburgenfes in the original), for the fheriff of 
the faid town. 

* She grants to the mayor, bailiffs, burgefles, 

p % ^ and 
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* and commmalty a weekly court, to be held in the 
• * Guildhall, before the mayor and fenior biailiff. 

* ^ To the mayor, bailiffs, burgeffes, and c(m* 

* monaltyy that the mayor, for the time being, and 

* one fkilled in the law, and alfo four burgeffes, 
' to be chofen, annually, out of the difcreet bur- 

* geffes, (on a day fixed) Ihall be keepers, (i. e. juf- 

* tices) of the peace. 

* To the mayor, bailiffs, burgeffes, and com- 
' monalty, view of frankpledge, &€• 

* To the mayor, bailiffs, burgeffes, and com- 

* monalty, and their fueccffors, that none of them, 

* nor any inhabitant, or refident, within the town, 
' &c. fhall be impanelled, againft his will, on any 

* affize, jury, or inquifition, &c. without the town? 
' of Poole. 

* That the inhabitants, burgeffes, and commonalty^ 

* of the town of Poole, may have their guild, and 

* all their liberties, jurifdidiions, &c. by land and 

* by fea, in the fame manner with the niayor, bai- 

* liffs, and burgeffes of the town of Southampton, 

* and all other liberties, &c. which the mayor, 

* bailiffs, burgejjes and inhabitants heretofore had, or 

* ufed to have. 

[255] * That the fald mayor, ^bailiffs, burgeffes, and 
^ commonalty, and their fucceffors, and all other 
' inhabitants and burgeffes of Poole, (hall be free 

* from toll, paffage, bridgage, chimnage, &c. 

* That the faid mayor, bailiffs, burgeffes, and 
^ commonalty, (hall have the return of all wri ts within 

* the town. 

• * That 
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' That the faid mayor, bailiffs, burgefles, and 

* commonalty y (hall create, out of themfelves, coro- 

* ners, &c. 

^ That none of the faid mayot, bailiffs, burgeffes, 

* and commonalty^ inhabiting within the faid town, 

* fhall be impleaded without the faid town, except 

* for fuch trefpalfes as (hall be done againft the 

* Queen, or her h^irs/ 

Cou N s E L for the Petitioners. 

By this charter, the borough of Poole was 
erefted into a county by itfelf, and its corporate 
name was changed ; but the old royal charters were 
confirmed by it. The new charter was granted at 
the requefl of the inhabitants to confirm and enlarge 
their privileges, and now they were formed into a [256] 
feparate integral part, diftinfl: from burgefles, by 
the name of the commonalty, (or, in the Latin, 
communitas.) 

What has been faid of the ancient fenfe of the 
word " burgenjes*^ or ** burgejjes'^ is true of that of 
the word " commonalty^* which may, by the parti- 
cular conftitution and corporate name of a place, 
fignify a reflrided number, but, in its more proper 
and common acceptation, comprehends the whole 
body of the inhabitants. 

' The cafe already cited from Hobart ( i ), to (how 
that inhabitants are capable of incorporation, (liows, 
likewife, that they may be incorporated by the 

(l) Vide /upra, p. 244. 
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name of commonalty. The charter, ih that cafe, 
fays, " That the inhabitants (hall be a body corporate 
by the name of provoft, free burgefles, and 
commonalty y That they may vote for members 
of Parliament, by the name of commons, or com- 
monalty, appears from the cafes of Bridport, 12 
[257] April, 1628 (i)i and Warwick, 31 May, 1628 
(2) (B). 

That commonalty (or communitas) means the 
inhabitants of Poole in the charter of the loth of 
Elizabeth is clear, becaufe it was granted to, and 
at the requefl of, the inhabitants ; becaufe it con- 
firms all former grants to the inhabitants ; becaufe 
the commonalty are, throughout, diftinguiftied from 
the burgejfesy the latter name being thenceforth 
confined to the feledt burgefles, whofe origin may 
probably be traced to the fix mentioned in the 
charter of Longefpee, although, in courfe of time, 
their number had been gradually encreafed. In 
thofe parts of the charter where the word " inha- 
** bitants'^ is ufed and joined with *^ commonalty^* 
it IS only employed as being more explicit, but ftill 
as defcriptive of the fame perfons. 

EVIDENCE. 

* The thirteenth charter, bearing date 24 Nov. 
[258] * 19 Car. II. (1668) contains a confirmation of all 

* former privileges, and a grant of new ones to the 

• mayor, bailiffs, burgefles, and commonalty. This 

(1) Journ. vol. i. p. 882. col. i. 

(2) Journ. fame vol. p. 907. col z. 

^ charter 
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charter recites that the town of Poole had been, 
of old, incorporated, by the name of mayor, 
bailiffs, burgeffes, and commonalty \ and that the 
burgeffes and inhabitants thereof, as well by that 
name as by other names j have ufed and enjoyed 
divers privileges, &c. 

* 26 Car. II. An information, in the nature of 
Quo WarrantOy iflued againft the corporation of 
Poole, by the name of mayor, bailiffs, burgeffes, 
and commonalty^ and their franchifes, were feized 
into the hands of the Crown. This Quo Warranto 
was produced to the Committee. 

* 30 Sept. 30 Car. 11. The burgeffes and inha-- 
hitants of the town of Poole prefented an addrefs 
and fubmiflion to the King, praying that they 
might be reftored to their franchifes. This was 
read. 

* The fourteenth charter, 14 Jac. II. is a charter 

of releafe, and reftoration. After reciting the [259' 
good fervices of the burgeffes, and inhabitants of 
Poole, it releafes to the faid burgeffes and inha- 
bitants, as likewife to the mayor, bailiffs, bur- 
geffes, and commonalty^ the judgments obtained 
a^inft the faid mayor, bailiffs, burgeffes, and 
commonalty, or againft the inhabitants^ by the name 
of mayor y bailiffs^ burgeJJeSy inhabitants ^ and com- 
monalty ^ or any other name or names, in Rafter 
term, 26 Car. II. and Hilary term, 2 Jac. 11.; and 
it reftores, and grants, to the fame burgeffes and 
inhabitants^ as alfo to the mayor, bailiffs, burgeffes, 
and commonalty^ all the liberties, &c. which the 

p 4 * faid 
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faid burgcffes and inhabitants^ or the mayor, bai* 
liffs, burgeffes, and commonalty^ had, or by right 
ought to have had, before obtaining the faid 
judgment, by the name, or in the right, of th^ 
burgeffes or inhabitants, or by what names foever 
the incorporate body was called ; and that the but'* 
gefef and inhabitants of the faid town, for the time 
to come, might and ihould be called one body 
corporate and politick, in deed, form, ^nd name, 
by the name of the mayor, bailiffs, burgeffes and 
commonalty of the town of Poole ; as alfo, all and 
iingular fuch names as they lawfully had at the 
time of obtaining the judgment aforefaid* In a 
fubfequent part, it grants that the burgeffes and 
inhabitants of the faid town fliould be gathered 
together in the ufual place to make ele£lions, and 
do all other things requifite and accuftomed to 
be done. 



Counsel for the Petitioners. 

This charter demonftrates, that the inhabitants 
were part of the ancient corporation ; that " conh 
'* monalty and " inhabitants*^ were terms indifcri^ 
minately ufed, as defcriptive of the fame perfonsj 
and that the corporate name, of mayor, bailiffs, 
burgeffes, and commgnalty, comprehends the inhc^* 
b;tants. 

Whatever adt, therefore, imports to have been 
done by the mayor, bailiffs, burgeffes and com- 
pionalty, muft be taken to be the concurrent aft 

3 <*f 
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pf the inhabitants, and the feled part of the cor* 
poration. 

It has been (hown, that the arms, and confe- 
quently the common Yeal, belong to the inhabi- 
tants ; and that every inftrument or deed, to which 
that feal is affixed, mull therefore be taken to be 
the aft of the inhabitants (i). It remains to 
examine the records of the corporation, and the 
returns to Parliament, fince the loth of Elizabeth* 

E V J P E N C E, 

' ift Entry .]^ 14 June, lo Eliz. 1568, (and juft 
before the charter of that year paffed). It is agreed 
and condefcended, that William Newman, now 
mayor of the town of Poole, with William Con- 
ftantine and William Green, burgefles of the 
fame town, being requefted thereunto by the , 
burgeffes and inhabitants thereof, whofe names 
are hereunder written, do fue, labour, and travel 
(&c. to obtain a new charter), and we, the faid 
burgeffes and merchants, do promife and bind 
ourfelves (&c. to anfwer all chaises). This record [z6z] 
is fubfcribed with about 80 names. 
^ 2d Entry.] 14 Sep. 1592. By the mayor, 
bailiffs, burgefles, and comnjonalty, —Thdit the 
mayor, by himfelf, or with afliftance, (hall colleft 
all the town-rents, dues, and revenues. This 
entry has a crofs drawn through it, 
* 3d Entry,] ^6 Sep, 1592. An agreement of 

(l) Sufra, p, z^y. 

^ two 
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two coUedors, with the mayor, bailiffs, buigcflcs, 
and commonalty J about coUeding the revenues for 
that year. 

4th Entry.] 1642. An order of the mayor, 
bailiffs, aldermen, and commonalty^ appointing 
fix ordinary men of the commonalty to be watch- 
men. 

* (O" The diflinftion of aldermen, which occuis 
in man^ of the entries, does not imply any new 
integral part of the corporation. It only means 
fuch burgefTes as have ferved the office of mayor. 
The fame name is given to perfons of that dc«» 
fcription in feveral other boroughs). 

* 5th Entry.] 13 Oft. 1654. Concerning a 
compofition with certain individuals for a tax 

[263] ^ upon brewing. This entry now flands in the 
name of mayor, bailiffs, and buigeffes, but the 
word *' commonalty^^ is evidently erafed.' 

Co V N SE L for the 'Petitioners, 

This aukward attempt (hows, that it was under- 
ftood by the feleft part of the corporation, at the 
time when the rafure was made, that the word 
" commonalty y"" in the corporate name, meant fome- 
thing different from burgeffes. The entry itfclf, 
when the word is reftored, fhows it, for it purports 
that the mayor, bailiffs, burgeffes, * and commonaltj^ 

* (i. e. the whole corporate body) order, that the 

♦ mayor, bailiffs, and burgeffes, (i. e. a feleft part) 

• (hall fettle the terms of the compofition/ 

E VI- 
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EVIDENCE. 

6th Entry-] 20 Sept. 1661. Being eleftion- 

• day, ordered by the mayor, aldermen, and bur- 
^ gefles, that no perfon (hall henceforth be made a 

burgefs, without the confent of the mayor, three 
aldermen, and eight other burgeffes, inhabitants 
of this town. 

* 7th Entry.] 1668. At a common-hall aflem- [264] 
bled, 20 May, 1688, we, the mayor, aldermen, 
burgeffes, and commonalty do, by this writing, 
oblige ourfelves to pay, &c. to our prefent mi- 
nifter. The word ** commonalty y^ in this entry, 
is interlined, and in blacker ink than the reft*. 
' 8th Entry.] 1699. The mayor, bailiffs, bur- 
geffes, and commonalty^ nominate and appoint 
Samuel Bond, efquire, to be the recorder. This 
appointment is fubfcribed with the name of the 
mayor, and a great many other names. The power 
of choofing a recorder was granted and confirmed 
by the charter of the 19th of Charles the lid. to 
the mayor, bailiffs, burgeffes, and commonalty. 

* Several other entries were read, but they were 
either to the fame purpofe with the foregoing, or 
were not relied on, in the arguments on either 
fide. 

* A petition was then produced by Mr. Speed, 

* clerk of the journals and papers, which is in the 

[* But it appeared^ on in- viith the mayor's name, which* 
ipe£lion by the Committee in with feveral others, is fub- 
179 1, to be in the fame ink fcribed to this entry.] 

^ name 
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* name of the mayor, bailiffs, burgefles, and cm" 

* monahy of Poole, and bears date, and was pre- 

* fentedto* the Houfe of Commons in 1758. It is 
^ fubfcribed with a great many names j and Henry 

* Auftin, town-clerk of Poole, being' fworn, proved 

* that Hadden, Cobb, and Nicolfon, three of the 

* fubfcribers, were only inhabitants^ and not tur^ejis, 
^ at the time of their figning the petition. 

* Then a deed of mortgage, dated in 1756, was 

* produced, between the mayor, bailiffs, burgeffes, 

* and commonalty of the one part, and one Cobb, an 

* inhabitant of Poole, of the other part, by which 
^ the faid mayor, bailiffs, burgeffes, and commmtdtj^ 

* mortgaged the market to the faid Cobb.' 

Counsel /(?r the Petitioners. 

In this deed, *^ commonalty*^ muft mean inh(^ 
iantSy for the concurrence of the inhabitants was 
abfolutely neceffary to a mortgage of the market, 
fince it was granted to them by the exprefs worch 
of the charter of 3 Hen. VIII. (i), 

[t65] EVIDENCE. 

* The returns which the counfel for the pcti- 

* tioners produced, pofterior to 10 Eliz. were as 
^ follows: 

' I. 14 Apr. 14 Eliz. (i572)« This return is 
^ in the name of the mayor, fenior bailiff, and J. 

* Mo W. N., &c. (nominatim) and many others, 

iS)Videfupra,^.z\o, 

*fret 
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* free and lawful men of the faid county, dwelling 

* and refiding eleftors/ 

Counsel /?r* the Petitioners. 

From this return it would feem^ that, after the 
change which had lately happened in the conftitu- 
tion of the place, by which it was made a county, 
the idea was, that the election of the members of 
Parliament was to be by i\Mt freeholders. It ferves^ 
however, to fhow, that there was no diftindlion 
made at this elettion, between burgeffes ^nd other 
inhabitants, 

EVIDENCE. 

* 2. 28 Eliz. (1586). Between the mayor, bailiffs, 

* burgeffes, and commonalty ^ and the flieriff, &c.— ^ 

* The faid mayor, bailiffs, burgeffes, and commonalty [267] 

* did choofe, &c. — Under the feal of the mayor, 

* bailiffs, burgeffes, and commonalty. 

* 3. 30 Eliz. (1588}. Between the flieriff and 

* A, maypr, B, C, &c. (nominatim) and others, al- 

* dermen, burgeffes, and commonalty, &c,^ — wit- 

* neffeth, that the faid mayor, aldermen, burgeffes, 
' and commonalty^ did eled, &c. — Under the com-- 
f mon feal of the faid town of Poole. ^ This is 

* the firfl: return in which the word " aldermen'* 

* occurs. 

* 4. 18 Jac. I. (1621). Between the flieriff and 
5 A, the mayor, B, C, D, &c. (nominatim) and 

* others, aldermen, burgeffes, and commonalty^ &c. 
^ had ^ledted, &c. In witnefs whereof, we the faid 

* mayor. 
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EVIDENCE. 

* 8. 21 May, 7 Will. III. (1695). By indenhircs^ 
between George Leven, fherifF, and Th. S., mayor, 
W. P., fenior bailiff, M. D., M. D., Shadracli 
Beale, W.S., &c. and others, aldermen, burgefles, 
and commonalty y incorporatedy of the faid town and 
county, it is witneffed, that the faid mayor, al- 
dermen, burgefles, and commonalty^ have cleftedj 
&c. In witnefs whereof, we, the faid mayor, 
aldermen, and burgefles, to one of thefe prefent 
indentures, hikt fet the common feai of the faid 
town and county of Poole, &c. — ^Thonfas Smith, 
mayor. Signed, fealed, and delivered, in the pre- 
fence of, &c. There are twenty-fix fubfcriptiofls, 
and to four of them, after the name is adcfcd ^d 
burgefs'^ in the fame hand and ink with the name. 

^ The counfel for the petitioners admitted that, 
in all returns, fince the year 1695, the word 
" commonalty^ is omitted ; and that fince that 
time, the inhabitants have never voted.' 



Covfiszt/orthe Petitioners. 

As to the proceedings on the two contcfted elec- 
tions in 1 66 1, and i68|., nothing can be fairly in- 
ferred from the firft, becaufe the commonalty do not 
feem to have been parties to the tranfaftion, nor to 
have taken any fhare in it (i) (C). 

The event of tlie fecond, (as it has been flated 

(2) x6 May, 1661. Journ. vol. viii. p. 251. col. i. 



m 



POOLE. 272 

in a former part of the argument), cannot now be 
confidered as a binding determination. It is, at 
moft, the opinion of the Houfe, oppofed to that of 
the Committee who tried the queftion, and had 
the evidence, and the arguments of counfel, to 
form their judgment upon. It is the opinion of 
the Houfe in the Convention Parliament, delivered 
in favour of the fVhig candidate (i). But, even if 
we give it the credit of being a rational and wife 
diflcnt from the refolution of the Committee, it 
will be confidered, that that refolution was found- 
ed on the very fcanty evidence of one return, where- 
as there has now been produced an irrefiftible body 
of proofs, which were unknown to the Committee, 
and the Houfe on that occafion. 

The return of 1695 demonftrates that the pro- 
ceedings in i68-§. were not confidered as conclufive 
againft the right of the commonalty ; and there is 
ftill a living witnefs, who remembers the eledtion 
in 1695, ^^^ ^^Oy by histeftimony, will confirm [273] 
what is proved by the return, that the inhabitants or 
commonalty voted at that election. 

EVIDENCE. 

* Thomas Shepheard, the witnefs propofed to be 
called, was objected to. 

* It was faid that, being an inhabitant, he was 
• an interefted witnefs. 

* To this it was anfwcred ; That, where, from 

(1) ^uan f 

Vol. IL Q ' the 
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the nature of the cafe, no other evidence couW 
be had, fuch witneflesas alone had been in actu- 
ation to be acquainted with the faAs, ought to 
be admitted^ otherwife the truth could never, in 
fuch cafes, be difcovered. ^That inhabitants were 
the only perfons likely to have paid attention to 
the fa6l which was meant to be proved by the 
teftimony of Shepheard. That, in fimilar cafes, 
courts of juftice have admitted witneffes to Be 
examined, though circumftanced (in point of 
intereft) like him. As in the cafe of Willes and 
Harris, tried on the Weftem circuit before Mr. 
Baron Eyre, (1774% when certain fiftiermea 
[274] ^ being called by the defendant, (who denied a 
right to the tithe of fifli as claimed by the plain-: 
tiflf), their evidence waSy on the part of the plain- 
tiff, objedled to, as they had an intereft in over- 
throwing his claim ; but the judge faid, that the 
objeftion proved too much, as it would deprive 
the defendant of the only means he could have 
of proving the cuftom ; and the evidence was 
admitted (D). It was alfo faid that Sbepheard; 
(who had been on the parifli three years), was 
difqualified from voting, and therefore could 
derive no advantage from any evidence he might 
give in favour of the right of the inhabitants/ 
The Committee over-ruled the objeftion. 

* Thomas Shepheard being fworn, gave his evi- 
dence to the following eiFeft : 

* He is 98 years of age. Remembers the elec- 
tion in 1695. Had been fix years in Poole be- 

^ ' fore 
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fore that election. Was a gardener at that time, 
Mr. A(hley was chofen by the mayor, burgeffes, 
and commonalty. Has heard old people fay that 
the burgejfes^ kept the commonalty * out of their 
rights. Voted kimfelf m 16^^. Nooppofition 
then. Remembers fome other eleftions, (but 
could give no diftinft account of them) Went 
afterwards tofea. Has offered his vote before he 
was on the parilh, and has been folicited for his 
vote. Knows one Lee ; (a perfon afterwards 
called by the counfel for the fitting members). 
Is a good deal older than Lee ; above four 
years.* 

CouNSEL/or the Petitioners. 

From the whole of the evidence fince the 
loth year of Queen Elizabeth, it appears, by 
the word '*' commonalty^^ then introduced into 
the charters, is meant Xkv^ inhabitants. That in the 
charters thofe two expreffions are ufed interchange- 
ably. That the inhabitant? have afted, in many 
inftances, under the defcription of commonalty. 
That eleftions and returns have been made by the 
mayor, bailiffs, burgeffes, and commonalty down to 
the year 1695. Therefore, it muft be underftood 
that the inhabitants concurred in thofe eleftions and [276] 
returns. 

Their right, therefore, is founded on the general 
common law of Parliament ; is unimpeached by 
any original charter, or prefcriptive ufage : is fupi 
ported, on the contrary, by ufage irrefiftably proved 
down to 1 695, and is only oppofed by an ufage 

Q 2 of 



276 CASE XVIII. 

of eighty yeaxs. But no charter, nor ufege, 
however ancient, if within time of legal memory, 
can diveft a right of election clearly proved to have 
exifted before the date of fuch charter, or the com- 
mencement of fuch ufage. 

The fubftance of the arguments of the counfel 
for the fitting members, and of the new evidence 
which they produced, was as follows : 

The common law right, as laid down in Glan- 
vilie, may be admitted, as founded on general, 
political, and conftitutional principles, which is 
the manner in which he ftates it. But it cannot 
be fupported as deduced from the hiftory of Par- 
[277] liament. The early periods of reprefentation arc 
too obfcure fully to authorize any general fyftem. 
The right of eleftion in Poole does not depend on 
any of the charters which have been produced. It 
is prefcriptive. " BurgenfeSy* and " CommunitaSy^ 
the words employed in thofe charters, may per- 
haps comprehend all the inhabitants in fome 
boroughs, but certainly there are many more in- 
ftances where they are ufed for a limited part (i) 
of the inhabitants. The fenfe in which they are 
to be taken, in this cafe, muft therefore appear from 
fome arguments or evidence independent of the 
cliarters. It 'muft be difcovered by the ufage of 
the place. 

" Communitas*^ is ill tranllated " commonalty.^* It 
Ihould be tranflated " community j^ which expref* 
fion never fignifies all the inhabitants of a place. 

^1) Several Inilances of thia were cited. 

Til* 
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Tlie Latin term, in old deeds, for commonalty is 
** commonalitas^^ 

It appears that, in many of the charters which 
have been read, " communitas^* is ufed in direft 
contradiftinftion to " inhabitants.** If it is argued, [178] 
that in thole charters, although both words are 
ufed, yet they mean the fame thing, is it not as fair 
to fay, that although in the corporate name both 
•^ burgenfes*' and ^^ communitas'' are employed, yet 
they mean onje and the fame thing ; or rather that 
" communitas'* is a general cumulative word, com- 
prehending a fort of recapitulation of the feparate 
integral parts fpecified in the antecedent part of 
the corporate name ? 

Indeed, arguments merely drawn from the vague 
and inaccurate ^xpreffions of old charters have very 
little folidity. The tautology of thofe inftruments 
is remarkable to a proverb. And it would be in 
vain to look for legal precifion in thofe of a vice- 
admiral of England, in the reign of Heniy the 
Eighth, or of Clarencieux ki^g at arms, in the time 
of Queen Elizabeth, 

It is the opinion of fome great lawyers, that in- 
habitants as fuch arp incapable* of being corporators. 
The cafe of Dungannon, which has been cited by 
the counfel on the other fide, feems to (how, that 
they cannot 3 for the charter to the inhabitants 
of DungannoHf was determined to be void, by the [279] 
opinion of all the other judges againft Lord Hobart, 
(12 Co. Rep. p. 121), And they held that in- 
habitants have not capacity to take an inheritance. 
(Ibid) (E). 

« 3 The 
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The agreement for obtaining the charter is only 
an aft of the perfons there fpecified as individuals^ 
not as corporators. The exercife of the right of 
common by the inhabitants of Poole has not been 
proved. If there could be an incorporation of in^ 
habitants as fuch, and if the inhabitants of Poolo 
are really entitled to certain corporate rights and 
franchifes, under the charters which have been 
given in evidence, it does not therefore follow, that 
they have a right to vote for members of Parlia-r 
ment. That right, in this borough, does not (as 
has been faid already), depend on any charters. It 
muft be difcovered by the ufage. 

EVIDENCE. 

• Twelve returns were produced in the name of 

* the mayor, bailiffs, and burgefles (only)^ 
[280] * I. 12 Nov. 26 Eliz. 

2. I Car. I. 

3. 3 Car. L 

4. 1 March 13 Car. I. 

5. 23 Feb. 25 Car. II. 

6. 3 March in the fame year, 

7. 6 Feb. 31 Car. II. 

8. 18 Aug. 31 Car. II. 

9. 28 Feb. 33 Car. II. 

10. 2 Will & Mar. 
1 1. 4 Nov. 1695. In the fame year with, but 

\ pofterior to, the return laftproduced by the coun- 

* fel for the petitioners. 
' 12. 10 Aug* 1698. 

* 'To 



POOLE. aSo 

•* To all Ihofe returns, as well as to thofe fince 

* ID Eliz. produced on the part of the petitioners, 

* after the fecond, the common feal is affixed, . 
•* On an examination, by the agents on both 

* fides, of the names in the body of the return of 
'^ i8 Jac. I. (which was the fourth produced by 

* the counfel for the petitioHens) it appeared that 

* two of the pcrfons there named were not to be 

* found entered as burgeffes^ in the irorporation- 
^ books of that time. 

* Two witneffes were called. £281] 
^ William Lee, aged 87, or SB, fwore that he had 

^ often heard Shepheard fay, that he was but three 
^ or four years older than him. But he had firfl: 
^ known him only about fifty-one years ago, lor^ 

* after they were both men. He faid he had 

* known Poole feventy years, ^nd that all ele&ions 
^ of mayors, (heriffs, and parliament-men, had been, 

* during that time, by burgeff^^ 

* Mrs. Greenway, aged feventy-nine, remembers 
^ the eledion in 1704, when Mr, Wefton (her 

* uncle) was chofen^ He was chofen by the bur- 
^ S^Jf^^' She never heard of the inhabitants voting, 
^ Her firfl: hufband was a burgejs^ 

CoujjsEL for the Sitting Members. 
The evidence of the two laft witneflTc^, who never 
heard of the claim of the inhabitants^ is fufficient 
to overturn the teftimony of Shepheard, if indeed 
^y truft could be put in what he has faid, after 
foelling the Committee that he voted in 1695, 

Q 4 although. 
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although, by his own account, he was a minor at 
that time, and by Lee's, not above thirteen years of 
age- 
But if mhabitants did vote in 1695, as there was 
no conteft, and therefore no enquiry into their 
titles, this cannot prove that their voting as fuch 
was allowed on that occafion. There is a return of 
that year, fubfequent to that produced by the 
counfel.for the petitioners, in the name of the 
mayor and burgejfes only, and the number of returns 
in the name of mayor y bailiffs^ and btirgefjes^ which 
have been read, from the reign of Queen Elizabeth 
downwards, through the courfe of the laft century, 
when they contended, that they uniformly run in 
the name of the mayor, bailiffs, burgeffes, and 
commonalty y fliows, that in thofe where the word 
" commonalty is ufed, it ought to be interpreted, 
to be nothing elfe but a cumulative name of the 
foregoing integral members of the corporation. 
All the returns are fealed with the common feal, 
[283] 2ind there is no inftance of a common feal belong- 
ing to inhabitants at large. 

In 1 684- the inhabitants claimed the right to vote, 
and the Houfe then difallowed their claim. 

There is no appearance of their having ever at- 
tempted it before. In the cafe of 1 661 there is 
not a word faid of their pretended right. The re- 
corder of the town, who was one of the candidates, 
and was fupported by the inhabitant burgeffes^ would 
furely have availed himfelf of the votes of the in- 
habitants at large, if he had thought there was any 

pretext 
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pretext that they had a right to vote. He had then 
been recorder twenty years. (fiS* This was proved 
from the books,) Therefore we muft fuppofe that 
during that time the inhabitants had never been 
confidered as entitled to vote, and, in fa6t, never 
had voted. This caVries the ufage up to 1641, 
(i.e. 140 years ago;) ^nd this being oppofed by 
nothing but uncertain argument and implication, 
muft be confidered a$ evidence of prefcriptive 
ufage. 

The fitting members might reft their caufe on [284! 
this ground, but they are entitled to the benefit 
of the decifion in i68-|., which, for the reafons 
given at the opening of the caufe, ought to be 
confidered as a determination within the meaning 
of the ftatute. 

In reply, the counfel for the petitioners anfwered 
the arguments which had been ufed on the other 
fide, and enlarged upon and enforced thofe formerly 
employed in favour of the right of the inhabitants, 
at great length. 
It was faid. 

If " communitas*^ were to be tranflated ** commu^ 
nity^' that word would comprehend the inha- 
bitants, as well as commonalty. 

King Edward the Fourth, by a patent letter, 
granted to the burgeflfes and inhabitants of New 
Windfor, that they (hould be a body, and per- 
petual corporate community, Madox Firma 
Burgi, p. 28, 29." 

This inftance, among many others, (hows like- 
wife 
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wife that inhabitants may be a corporation.-*-!!)^ 
Cafe of Abingdon, 23 May, 1660 (i) is a deter- 
mination of the Houfe of Commons that they 
may. If fo, they may have a common feal, which 
is only a badge of incorporation, and it is moft 
^evident, from the charter of Clarencieux, in th^ 
reign of Queen Elizabeth, that the common feal 
of Poole belongs to the inhabitants. If the com- 
mon feal belongs to them, the returns produced oa 
the part of the fitting members are, in law, to be 
confidered as a£ts in which the inhabitants concur* 
red, as much as if the words " inhabitants'^ a 
^* commonalty*^ had been ufed in thofe returns. 

The right of common, herbage, and turbary, as 
enjoyed by the inhabitants of Pople, under grants 
to btirgejfesy has been proved in a manner fuffideot 
%o (atisfy any one who will not fhut his eyes to the 
truth. " Commonalty y^ therefore, in the latter, 
and " burgenfes*^ in the more early charters and re» 
turns of this borough, are proved to n^eiin " inl^h 
** bitants:' 
[286J The argument built on the fuppofed inaccuracy 
of old charters would, if taken in its full extent, 
invalidate thofe charters entirely. It is only froflj 
the fair conftrudion of the terms and defcriptioos 
in fuch charters that we can difcover the perfon^ 
to whom the grants, contained in them, are made; 
and although a vice-admiral, or a king at arms, 
cannot, either in the days of Henry the Eighth, or 

(1) Fide/mpra^ Cafe of Pontefra^ vol. i. p. 405, 406. 

£lizabetb| 
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Elizabeth^ be fuppofed to have been able to peft a 
legal inftrument with precifion, no more than they 
probably can in our own, yet we muft fuppofe 
that, where very important privileges and immu- 
nities were in queftion (as in the charter of Arthur 
Plantagenet), they then had, as they certainly • 
could have, the affiftance of very ^ble lawyers, in 
drawing the inftruments which were to convey or 
Confirm thofe privileges. 

The counfel on the other fide have faid that, in 
fome of the charters, the words " commonalty^ and 
*^ inhabitants'^ are both ufed and diftinguiftied from 
each other ; but, if there are a few paflages in 
fome of them which feem to favour that aflertion, [2.87] 
they muft be afcribed to an over anxiety to ufe as 
general and comprehenfive terms as poflible. In 
the charter of the loth of Queen Elizabeth the 
mayor, bailiffs, burgejfes and commonalty and their 
fuGceflbrs, and all other inhabitants and burgefles 
of Poole are exempted from toll, paffage, bridgage 
(i), &c. It may as well be contended that ^* other 
** bufgejfes^^ implies a different clafs of men from 
•" burgejfes'^ in the firft part of that fentence, as 
that " inhabitants'^ was intended to mean fome- 
thing different from " commonalty^ 

The petition of 1758, in the name of the mayor, 
jbailiffs, burgeffes, and commonalty, and figned by 
feveral inhabitants (not burgeffes), and the mort- 
gage pf the market, in the name alfo of mayor, 

(I) Supra, p. 255. 

bailiffs^ 
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bailiffs, burgeiles and commonalty^ and in which the 
inhabitants muft have concurred, afford arguments, 
which have not been attempted to be anfwered, 
£288] *hat in the corporate name of this borough, the 
word ^^ commonalty^* comprehends " inhabitants.^^ 

On Wednefday, the 29th of March, the Com- 
mittee, by their Chairman, informed the Houfc, 
that they had determined. 

That the two fitting members were duly eleftcd 

(0 • 



(i) Votes, p. 454. 

^ [At the genera] eledion 
in 1790, Lord Daer and Lord 
Haddo flood on the right of 
the commonahy, and the Hon. 
Col. Charles Stuart, Mr. Lifter, 
%It. Taylor, and Mr. Kingf- 
mill, on the limited right. That 
Committee (?2 Feb. 1791) de- 
termined that the right was 
according to the ftatement de- 
livered in (under 28 G. III. 
c. 52. § 15.) on the part of 
thofelafl'inentioned gentlemen^ 



*' in- mayor, bailiffs, and bar* 
" geffes only." The flaw- 
ment delivered in by the otbei 
fide was, « That the iiifai» 
** bitants, boufebolders of tbe 
** borough and connty o£ die 
** town of Poole, paying kxA 
** and bearing lot, are, ai 
*' fuch, members of the cor« 
'* porationof thefiudboroughi 
** and legal eledors of tii« 
" members to ferve in parlia* 
<* ment for the iame,''] 
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CASBofCoIchefter. 

<< 28 March, 1628. Report made from the Committee 
« of privileges by Mr. Hackwill,— » 

«* For Colchcfter : only one return made by the bailifi^ 
^ in which Sir Tho. Cheeke and Mr. Alford returned* 
*< That the bailiffs, aldermen, and common council, con- 
^ fifting of 42, in an upper room, read the writ, and there 
^ eleded Sir Thomas Cheeke, and Mr. Alford : In a 
^ lower room, the common fort of burgefles in general 
•' eleded Sir Tho. Cheeke, and Sir Wm. Mafliam.— • 

^' That the bailiffs. Sec. made their prefcription by elec- 
•* tion, as they now made it— 

'^ Againfl this alledged, that till Richard the Firfl no 
** bailiffs i from thence till Edward the Fourth no com- 
•* mon council. Then 16 appointed, by a new charter, 
*^ which, hy the conftitutions fithence, they have encreafed^ 



Upon this the prefcription holden infufficient.— • 

** That the Committee alfo of opinion, that the eledion [290] 



« of 
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^* of Sir William Mafham good ; and Sir WiilianI 
*' Mafliam's name to be put in by the ^<7/7(^(i), infteadof 
«• Mr. Alford. 

*' Upon queftion. Sir William Mafham daly elededj 
«' and Sir William Mafham his name to be, by one of the 
•' bailiiFs now in town (i) inferted in the indenture of rc- 
** turn, in the place of Mr. Alford. Which accordingly 
** prefently done at the board." Vol. i. p. 876, col. 2.877, 
col. I. 

Case of Bofton. 

«* 8 May, 1628. Mr. Hackwill reporteth from the Com- 
«* mittee of priviledges, the cafe of Bofton in Lincolne- 
*' (hyre. — Mr. Bellingham the recorder, and Mr* Okelqr 
** chofen. The queftion whether ia feleft number, or tbt 
•« commonalty were to chofe. Sir A. Irby chofen by maJ^ 
•* jority of voices of the fi^7MM«tf/()r, and fourteen of the fe» 
«* left nnmber (2). 

<< Agreed by the Committee, that die ele^on of burgefi% 
*• in all borough*, did, of common right, belong to the 
** commoners ; and that nothing could take it from them, 
** but a prefer iptionj and a conftant ufage beyond all memory. 

*' I. Upon queftion, the right of clcaion for burgefoi 
** to ferve in Parliament, for Bofton, refteth in the cm* 
[291] ^ monalty^ and not in the mayor, aldermen, andconunoii 
*' council. 

** 2. Upon queftion, Mr. Okeley not duly elefbd or re- 
*' turned, 

^^ That Sir An. Irby duly ele£ted, and ought to have been 
" returned. 

(i) Videfupra. Vol. I. p. 90, note at the bottom of the page : 
^c. Intioduft, Note ( W). In tbe margin ie nvrttten by th 

(2} In the printed Journal in clerk, *' i^^rr^ the report at large 

this pUce th^e is the following <« of Mr, Hackvill.'* 

« 4. That 
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<« 4. That the mayor of Bofton (hall be fent for, to put 
•« out Mr. Okeley's name, and put in Sir A. Irby*s/* Vol, 
i. p. 893. col. 2. 

Thcfe cafes apply exa£Hy to (how, that no . ufage within 
time of memory can narrow the right of ele£lion. 

p. 257- (B) 

Case of Bridport« 

^ 12 April, 1628. Mr^ Hackwill reporteth from the 
^ Committee for privileges, the cafe of the borough of 
« Brklport — • 

" The queftion, whether the commons, or only the [two] 
« bailiffs, and 1 3 capital burgeffes, are eledors [there ; the] 
« laft claiming that fole power by prefcription, •♦this 
« proved by 2 witncffes for 40 years, •*♦ claimed it, but 
fc were denied. A certificate of difclaimer, under the hands 
•* of 80 commoners, offering to juftify it upon oath; and 
•• affirmed, they could have proved it by 40 commoners 
•* more.— 

• *«^ On the other part, records produced : i®, 6* Ed. VL 
•* Indenture returned the eleftion to be per ballivosy per af" 
^ fenfum commumtatis. 2® & 3* Phil. & .M?r. eleflion 
*^ returned accordant 1° Eliz. accordant, i* Jac. ac- 
•* cordant. — 

" This alfo proved by two witnefTes : Above 40 com- [292 J 
♦* moners gave voices, i** fac. 

♦* Another, that about 60 years ago the commoners had 
^< voice; and that he himfelf, then a commoner, gave 
•* vcHce. 

• •• Affirmed by one of the members of this houfe, that one 
^ of the now bailiffs confeffed to him, the commoners had 
•* voice— 

** Replied to this, that the addition of the commonalty ; 
** becaufe that the name of the corporation: That fo they 
^, make their Icafes,^ yet the commoners never meddle.— 

^ Exception 
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*^ Exception to one of the witnefles, that a CommoneTi 
^ and a very aged man, fcarce could bear or be heard: 
*' That the other had been disfranchifed, and therefore 
** fpalce out of fpleen.— 

^^ Alledged further, that i fac. the commons caUedibe- 
•• caufe they were to contribute to Mr. Pitt's wages •— 

'* Agreed by major part of the Committee, that' the com- 
*' moners had voices in the eleSion. 

*' Refolved alfo here, no good eledion ; becaufe Ac 
*^ commons having right of voice, had no warning ; as 
•' they ought to have had. 

'' Upon queftion, the commonalty in general ought to have 
** voices in the eleftion of the burgefTes for the Parliament. 

** Upon queftion, the election void, in refpefl: of tbt 
^ want of warning to the commonalty. A new writ for a 
" new eleftion." Journ. vol* i. p. 882«coL i, 2. 
[293] At a future period the Houfe refolved, (2 March 1761) 
^^ That in the laft determination of this Houfe, of the right 
*' of eledion of members to ferve in Parliament for the 
** borough of Bridport, in the county of Dorfet, made the 
** 1 2th day of April, 1628; which is as followeth} *'That 
•* the commonalty in general, &c/' The words com- 
<* monalty in general,'* extend only to inhabitants houfe* 
•* holders paying fcot and lot. Journ. vol. xxix, p. 205* 
col. 2. p. 205. col. I. 

This explanation of the word *< commonalty** is exaflly 
/ * that which the counfel for the petitioners contended for ia 
the prefent cafe. 

Case of Warwick. 

«« 31 May, 1628. Mr. Hack will reporteth from the 
" Committee for privileges, &c. the cafe of Warwicke.— 
*' Queftion, whether the eledion to be made by the mayor 
*' and common council, or by the commons in general (i). 

(i) In the printed Journals " (a) In the margin is *writte» 
there is the following note at the by the C/erk, " Square the report 
botrom of the page : of Mr. Hackwili. 

That 
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^ That a petition produced, whereby about 200 com- 
^ tnoners difclaim \o have any right of ele£Uon ; but that 
^ refufed to be accepted by the Committee, becaufe, if but 
*^ one commoner appear to fue for his right, they wiD hear 
«« him. 

" Upon queftion, the right of election, for the town of 
^ Warwicke, belongeth to the commnalty** Journ. vol. u 
•* p. 907. col. 2. 

^ On a future occafion the Houfe refolvedi (31 Jan. [294] 
^^ ^T^h) *^ ^^ right of elcSion of burgefles to ferve in 
** Parliament for the borough of Warwick, is in fuch per- 
^ fons only who pay to church and poor in the faid borough." 
Vol. XX. p. 1 14^ col. z. 

Here too by this fecond refolution it appears, that the 
word ^^ commonalty^* in the firfl: has been underftood to mean 
inhabitants. There were feveral returns produced in 1723, 
of a date pofterior to the refolution of 1628, which run 
thus, " Burgenfes i^ inbabitantes eUg$runt** Journ. ihid. 
col. u 

P. 271. (C.) The entry of that Cafe is as follows : 16 Note 
May, 1661. " Serjeant Charlton reports from the Com- (C.) 
^^ mittee of privileges and eledUon, touching the double re- 
•* turn for the town of Poole, That John Morton, Efq. and 
*^ William Conftantine, Efq, are returned by one indenture ; 
^^ and John Morton, Efq. and Sir John Fitzjames by another 
<^ indenture ; and all by the chief officers ; and the opinion 
^ of the Committee, that both Mr. Conftantine and Sir 
*< John Fitzjames do forbear to fit in this Houfe, till the 
^< merits of the caufe touching their eledlions be determin-r 
^ ed." The Houfe agreed with the refolution of the Cpn^i- 
mittee. Vol. viii. p. 251. coU 2. 

♦* 15 June, 1 66 1. Serjeant Charlton made report from 

^' the faid Committee, touching the difference between 

«* William Conftantine, Efq. and Sir John Fitzjames, Knt. 

«< concerning their cle^Sions for the town of Poole in the 

Vol, II. R ^* county 
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^ county of Dorfett ; that the firft queftion before them was, 
*^ whether die out-burgcffes of the faid town of Poole had 
^, voices as well as the in-burgefles ; and the opinion of 
<^ the Committee, that the out-burgeiTes had equal voices 
^< in the elections with the in-burgefles : and that the fecond 
<^ queftion being, who had the majority of voices, it ap- 
^ peared, that Sir John Fitzjames had much more the mz,* 
** jority of voices, and was duly elefted one of the burgeiTes 
*' for the iaid town of Poole \ and the opinion of tke Com- 
•* mittee, that the faid Sir John Fitzjames was duly defied 
<< one of the burgefles of the faid town of Pode, and ought 
« to fit. 

*' Refolved, That this Houfe agree with the faid Com- 
** mittee, that Sir John Fitzjames was duly ele&ed one ot 
^< the burgefles for the faid town of Poole, and ought to fit 
*^ in this Houfe/' Journ. fame vol. p. 272. col« i. 

Note P. 2174. (D.) The gentleman* who cited that cafe, 

^•*^') and was counfel in it, on the circuit, has favoured me with 
the following ftate of it. It was a caufe which originated 
in the Exchequer^ upon a bill brought by the plaintiff as 
impropriator of tithes in iheparifh of St. Keavine, in Corn- 
wall. The court direded an iflTu^ which was tried at the 
fummer aflizes in 1774, before Mr. Baron Eyre. Sevcr^ 
fifhermen being called on the part of the defendant, to 
prove the manner of tithing fifli, their evidence was ob- 
[296] jefted to by the counfel for the plaintiff, they having an in- 
tereft to negative the claim. Thejudge over-ruled the ob- 
jedion, upon the ground ftated in the prefent cafe. The 
counfel for the plaintiff then obje£Ved to any witneffes being 
admitted who had followed the occupation of fifhermen 
within fix years, as within that time they were liable to be 
called upon to pay the tithes, if the plaintiff were to fuc- 
ceed. This objedlion was allowed by the judge^ who 

f Mr. Alieyne^ 

rulfid|/ 



Notes en the Cafe of Poole. 296 

niled, that no witncffes, who had followed the occupation Note 
of fi(hennen within fix years from the day of their exami- v^^!^ 
nation, ihould be admitted. 

P. 279. (E.) If the cafe of Dungannon, as reported in Note 
the lathpart of Lord Coke*s Reports, p. 121. (which, by ^ 
the bye, is not of equal authority with the other parts which 
were publifhed byhimfelf), and by LfOrd Hobart, p. 15. is 
attentively confidered, and compared with what Lord Holt 
is made to fay in the cafe of Afliby and White, both by 
Lord Raymond (i) and Salkeld (2), it will appear, that 
both thofe cafes are in favour of the capacity of the inha- 
hitanis of a place, as fuch, to be made a corporation. Lord 
Hobart thought, in the cafe of Dungannon . that the King 
might ordain (diftinguiftiing between that and granting) 
that the inhabitant^ of any place, without their being pre- 
vioufly incorporated, fhould fend members to Parliament. 
This was the point on which all the pther judges differed 
from him, according to Lord Coke*s account of the cafe ; [2^97] 
and Lord Holt, in Alhby and White, only adopts their opi- 
i)ion upon this point. Lord Coke, indeed, goes on to fay, 
riiat it was fo holden, '' Becaufe inhabitants have not capa- 
*' city to take an inheritance)" but, from the context, it 
k clear that this muft mean " inhabitants not incorporated-^^* 
9nd it is not faid, either by Coke or Holt, that inhabitants 
may not be incorporated j nor even, that, if incorporatec', 
they could not then, as a corporate body, be capable of a 
grant to choofe members to Parliament. The cafe of Dun- 
gannon was (hortly this : The King conilituted the town 
pf Dungannon to be a free borough by a charter, in which 
was the following claufe : " Et uherius voiumus declara^ 
*' musy y conflituimus quod inhabitantes vilUe prediSfse fint 
*^ unum corpus (orporatum^ per mmen prapofiti^ 12 burgenw 
^ Jium^ y communitatis Dunganmny et per idem nomeu pla^ 

(i) 2 Lord Raymond^ p. 951. (2) 3 Salk, p. i8« 

R 2 « citare 
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^ dtan pifftnt^ bf qued if ft fraii&l prafofitus^ & burgenfn^ 
** a fucce£ires Jut bahiant pQteftattm eUgenii duos burgenfis^ 
•* f^c. ad Parliamentumy Uc^'* •^ The doubt (fays. Lord. 
<< Coke) was, whether this grant of eleSion of burgcfies of 
^ Parliament was good, for becaufe it was granted but to 
<( parcel of the body, Jcih to the provoft and burgeiles, and 
' ^ not to the provoft, burgeiles, and commonalty.'* It was 
holden that the grant muft be to the whole body, althou^ 
the exercife might be limited to a partial number of that 
body. (Lord Raym. 952,) This fliews that the legal 
creation of the whole body was not queftioned. As the 
[2081 grant was to a partial number of the corporation, it was 
confidered as if it had been to a number of individuals if and 
the principle of ^ determination was, that a congregate 
number of individu;|]s, though called pr4tpofitus ist burgenfes^ 
could not take an inheritance. To illuftrate this, the quef-* 
tion of a grant to inhaUtantSj as fuch a congregati number 
§f individuals^ was introduced, and, according to that prin« 
ciple, tb^y certainly could not t^e an inheritance. 

How far the right to fend members to Parliament is fuch 
an inheritance, or real right (as Holt otherwife expreflfes it)| 
of which inhabitants qot incorporated are incapable, is very 
queftionable. Lord Holt, in A(hby and White, lays it 
down, that the right of voting in a borough, when that right 
is derived f?om prefcription, is a real right, attached to the 
burgage lands s and that, fince the time of legal memory, 
the King cannot grant it to inhabitants in general not in<t 
corporated. But experience (bows, that there are places 
where the inhabitants h^ve accjuired that right within tim^ 
of memory, thoMgh not jncorporatedmicWeftminfter is one^ 
The learned Editor of the new Edition of Lord Coke^a 
Comnientary has coIl^£t^d a gre^t deal of very curious ma^ 
terials relating to the legal hiftory, and antiquities of tha| 
city, with which I hope he will, fome time or other, oblige 
the public, In his manufcript, pvt gf which \ have pe* 
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VUifed^ he demonftrates, that the city and liberty of Weft-^ 
minder is not, and never was, a corporation ; yet the • pri- 
vilege of fending members to Parliament was not enjoyed 
by Weftminfter till the ift of Edward the Sixth. (See 
Willis's Not, Pari. vol. i. p. 7. of the Preface). The 
other part of Lord Holt's doflrine, viz. That, in boroughs 
fending members to Parliament by prefcription, the right 
of voting is only in thofe poflefled of burgage lands, is dif« 
cuiled in the Cafe of Pontefradt, f^ray vol. i» 
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XIX. 



THE 



CASE 



Of the BOROUGH of 



SHAFTON, otherwife SHAFTESBURY, 



In the County of Dorsbt. 
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The CoMMXTTEK \^zi chofen on TixtCky^ the 28th of 
Marchi wad conflfted of the fdlowing Gentlemen : 



(A 



I 



Honiton. 

Leicefter£hire» 

Wigtown, &€• 

Northampton. 

Aldbro', Yorkflh 

Devizes. 

Tiyerton* 

Agmondefham* 
(Reading* 
^ Glamorganfliire* 

Clitheroe. 

SufFolk. 

Newport, Hants* 



SirGeorgeYonge, Bart. Chairman ' 
John Peach Hungerford^ Efq. - • 
Henry Watkin Dafliwood, kfq. - 
Sir George Robinibn, Bart -• • 
Abel Smith, Efq. -----. 
James Sutton, jun. Efq< • - •» 
Sir JcAn Duntze, Bart. - - * 
William Drake^ jun. Efq. « - 
Francis Annefley, Efq. - - - 
Hon. Geo. Venables Vernon - - 
AflietoQ Corzon, Efq. . . « 
Rowland Holt, E(q« .... 
Sir Richard Worflcy, Bart. - - 

Nominees 

0/the Petitiomr : 

Lord Guernfey - - - - - 

0/the Sitting Memhrs ." • 

George Clive, Efq. - - . -^ 



Petitioner: 
Hans Wintrop Mortimer, £iq« 

Sitting Mimbers : 
Francis Sykes, Efq. Thomas Rumbold, E(q» 

C o u N 8 fi Ir 

For the Petitioner : 

Mr. Hardinge, Mr. Macdonald* 



Maidftone. 



Bifhop's caftkr 



For the SitMg Members : 

Ut. Wilfoni Mr. Arden; and Mr. Potter (in Mr, WiUbn'a 

abfenceO 
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THE 



CASE 



Of the BOROUGH of 



SHAFTON, otherwife SHAFTESBURY. 



ON Wednefday^ the 29th of March, the Com- 
mittee being met, the petition was read, fet- 
ting forth ; That the two fitting members by 
themfelves^ and their agents, had been guilty of 
many grofs and notorious afts of bribery, and cor- 
ruption, whereby many of the voters were influ- 
enced to give their votes for them j and that the 
returning officer had admitted perfons not duly 
qualified to vote for the fitting members, and had 
reje(5led the legal votes of 'others, who had tea- 
dered them for the petitioner (i). 

The laft determination of the Houfe was read, 
and is as follows : 

29 February, 1694-, Refolved, " That the right [304] 
^' of eleftion of burgeffes to ferve in Parliament 

<i) Votes, 6 Dec. 1774, p. 34, 35. 

'' for 
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" for the borough of Shafteflbury, in the county 
** of Dorfet, is only in the inhabitants of the faid 
" borough, paying fcot and lot (i)." 

Then the Handing order of the i6th of Januaiyi 
1734., was read (2), 

The numbers on the poll, as produced by the 
mayor, were. 

For Sykes ----.-284 
For Rumbold ^ - - - * 248 
For Mortimer * - - - 122 

The two objedls of the counfel for the petition-* 
cr, in this caufe, were to prove, 

1 . That the fitting members, by themfelves or 
their agents, had been guilty of bribery, fo as not 
to be entitled to retain their feats. 

2. That there were fo many of the voters for the 
fitting members afFedted by bribery, or not bond 
fide inhabitants, or who had not paid fcot and lot, 

[ 7fiS\ ^^^ ^y ftriking them off the poll, a majority muft 
jremain in favour of the petitioner, and he be en- 
titled to be declared duly elefted. 

The counfel for the fitting members, befides en- 
deavouring to defeat the evidence produced on 
the two foregoing heads, attempted to fliow, that 
Mortimer had promifed money in-order to pro- 
cure himfelf to be eleded, and that he was thereby 



(i) Journ. vol.ii. p. 479, colt i, and i* 
(2) ^ufra^ vol. i. p. 99. 
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incapable of fitting, even if he (hould make out a 
majority of good votes. 

It is evident, from this (hort account of the ge- 
neral complexion of the caufe, that, with regard to 
each candidate and agent, and each individual 
voter objefted to, a diftindt iflue was joined, be- 
tween the parties, viz. with regard to the candi- 
dates, " guilty of bribery^ or not ;" with regard to 
the fuppofed agents, " agent y or not -j^ and alfo, 
** guilty of bribery y or not ;" and with regard to the 
voters, " bribedy or net ;" '* bond fide inhabitant y or 
" not :*' ^^ paying fcot and lot y or not^ 

On each of thefe iflues, the Committee, in the 
capacity of a jury, were to find a verdidt ; and, [306] 
upon comparing the refult of thofe verdifts, muft 
have formed their ultimate determination. 

There were, however, feveral points ftarted with 
regard to the meaning and efFeds of the law con- 
cerning bribery; but from the manner in which the 
caufe was conducted, it is impoffible to difcover 
with certainty, by the evqnt, what the opinion of 
the Committee was upon thofe points. The 
counfel indeed formed their conjeftures, but, as 
thofe conjed:ures can be of no authority, it would 
be improper to infert them here. The principal 
que ft ions on the fubje<ft of bribery, which were 
argued by the counfel in this and the other caufes> 
where there was occafion to go into that fubjeft, 
will find a place, in a note fubjoined to the Cafe 

of St. Ives (i). 

.J 

(i) Vide ittfray Cafe of St. Ivci, note (B). 

In 
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tn the courfe of the trial (which, from the tiituS 
of the appointment of the Cotnmittee, to that of 
their making their report to the Houfe, lafted four 

[3^7] '^^'^^j) ^^^^y points of evidence arofe, and were 
argued by the counfei* Some of them were as 
follows : 

Money, to the amount of feveral thoufand 
pounds, had been given among the voters, in fuflw 
of twenty guineas a man* The perfons who were 
cntrufted with the difburfcment of this money, 
and who were chiefly the magiftrates of the town, 
fell upon a Very Angular and very abfurd contriv* 
ance, in hopes of being able thereby to hide 
through what channel it was conveyed to the 
electors. A perfon, concealed under a ludicrous 
and fantaflical difguife, and called by the name of 
Punch, was placed in a {mall apartment, and 
through a hole in the door, delivered out to the 
voters, parcels containing the twenty guineas; 
upon which they were conduAed to another apart- 
ment in the fame houfe, where they found a per« 
fon called Punches fecretary, and figned notes firf 
the value, but which were made payable to an ima- 
ginary charafter, to whom they had given the 
name of Glenbucket. Two of the witnejTcs, 

{308] called by the counfel for the petitioner, fwore that 
they had feen Punch through the hole in the door, 
and that they knew him to be one Matthews, an 
alderman of Shaftefbury, and, as the counfel for 
the petitioner had endeavoured to prove, an agent 
for the fitting members. 

Th^ 
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TThe counfel for the fitting members propofcd to 
ill Matthews himfelf, to prove an a/iii. 

This was objeded to» and the point being 
fgued. 

The Conmiittee refolved. 

Not to admit the evidence. 

On the part of the petitioner^ witneffes were 
ailed to prove declarations of voters, who at the 
oH had taken the bribery oath, that they had re^- 
eived Punch's money. 

This was objeded to by the counfel on the other 
de. They faid. 

That this was not legal evidence, for that, if 
ich declarations were proved, ftill they could not 
B confidered as proving the receipt of the money, 
hat it would be unjuft to fufFer what a man had 
►id in converfation, and without an oath, to in*- [309] 
•lidate what he had foleninly fworn. That in the 
''^o Cafes of the counties of Hertford and Surrey, 
'here there was a queftion of evidence exaftly 
>»iilar to this, the Committee of eledions had 
Ome to the following refolytion, 

i6 January, 169^, Refolved, " That it is the 

i^inioq of this Committee, that evidence ought 

not to be s^dmittcd to difqualify an ele&or, as 

no freeholder, ^ho, at the election, fwore him^* 

felf tq be a freeholder/' 

And, in both cafes, the Houfe agreed to the 
ffolution of th^ Conunittee ( i )• 

(1) Joum, vol, xi, p. 39|. col, z» 394^ €oL i< 

To 
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a new writ (for the vacant feat) till after that 
day (i). 

On the 4th of May, feveral parts of the minutes 
of the evidence taken before the Committee being 
read, both the refolutions of the Committee were 
unanimoufly agreed to by the Houfe, and it was 
ordered, that the Speaker (hould not ifliie hii 
watrant for a new writ, until the Hoxife had pro-, 
ceeded to take the minutes of the examination 
taken before the Committee into further con* 
iideration. 

Then the two following refolutions were come 
to, 

Refolved, That it appears to this Houfe, that 

it is too late to proceed to take the faid minutes 
^* into further coniideration in this feffion of F^« 
** liament. 
^ j^j Refolved (unanimoufly) " That it will be highly 
*^ expedient, that the Houfe do proceed, to take 
** the fame into confideration, as early as poffibic, 
** in the next feffion of Parliament,** 

And, it was ordered,, 

'* That it be an inftrudtion to the gentlemen, 
" who are appointed to prepare and bring in a biIJ| 
** to explain and amend an aft, made in the loth 
'* year of the reign of his prefent Majefly, inti^ 
*' tuled. An Aft to enable the Speaker of the 
" Houfe of Commons, to iflye his warrants, to 
*' make out new writs, for the choice of members 

(1) Votes, 566. 

«* to 
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" to ferve in Parliament, in the room of fuch 
members as fhall die during tlie recefs of Par- 
liament (i), *' that they do make provifion in 
'* the laid bill, that no writ be iflued for the bo- 
rough of Shafton, otherwife Shaftefbury, in the 
couai^ of Dorfet, by virtue of the faid adt, 
during the next recefs of Parliament (2).'* 
That very day leave had been given to brng in [3 14] 
fuch a bill (3), which was afterwards brought in 
and paffed intoanadV, (15 Geo. III. cap. 36} (4), 
and it is thereby provided, that, if a vacancy hap- 
pen for Shaftefbury during the recefs, (by any of 
the events in the cafe of which the Speaker, by 
that ftatute, and the ftatute of 10 Geo. III. cap. 41. 
is authorized and required to iflue a warrant for a 
new writ,) the Speaker (hall not be enabled to 
iflue a new writ (B), " becaufe t^at might tend to 
^ defeat thofe mea ures which it may be proper 
^* to take in confequence of the faid notorious 
" bribery and corruption (5)." The former part 
of the fame fedion recites, *^ That it has appeared 
" to the Houfe of Commons, that there was the 
moft notorious bribery and corruption at the 
laft eledion for Shaftefbury." 



£€ 



(i) Vidi/upra, Introd. vol.k (4) Supra, Introduft. yd. ib 

p. 81. p.8i. 

(2) Vot-8, p. 627, 6^8. (5) Sea, 4^ 

(3) Votes, p. 624, 



Vol. II. S 



( 315 ) 



NOTES 



QN THE CASE OF 



SHAFTESBURY. 



Notp PAGE309. (A). There is a determination of the Houfc 






(A.) pofterior in time, on this very point of evidence, in the 

cafe of the county of Bedford, dire£Hy contrary to the refo- 
lution in the cafes of Hertford and Surrey. 

" 28 June, 17 15. A motion being made, and the quef- 
*« tion being put, that the counfel for the petitioners be 
" admitted to give parole evidence as to a perfon's being 
*' no freeholder, who fwore himfelf to be a freeholder at the 
^ time of the eledion ;'* 

<« It paffed in the affirmative, on a diviflon, 98 to 66." 
Journ, vol. xviii. p. 190. col, i. 

The ftanding order of the Houfe, of 22 Nov. 17 17 (i). 
by which it is declared, that a man's qualification to be a 
member of Parliament may be difputed, although he fhall 
have previoufly fworn to it, is alfo in direfl: contradifltion 
to the principle of the two cafes of Hertford and Surrey 5 fo 
that thofe cafes cannot have any weight, although the ^07 

j(i) Vide infra* Cafe of Clackmannan. 

licitor 
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licitor General was chairman, and made the report, in the Note 
cafe of Hertford. Journ. vol. xi. p. 393. col. 2: 




P. 314. (B.) A Claufe of this fort was not neceflary Note 
with regard to Hindon, becaufe the election for both feats (^0 
having been declared void, no vacancy could happen during 
the receis* 
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THE 



AS E 



Of the BOROUGH of 



HASLEMERE. 



ON Saturday, the ift of April, the Com- 
mittee being met, the two petitions were 
read. 

That of Mr. Burke and Mr. Kelly alledged in 
general terms ; That the two fitting members had 
been guilty of undue and illegal pradlices ; That 
votes had been admitted, though not legal, for the 
fitting members, and that the majority of legal 
votes were in favour of the petitioners (i). 

The other petition Hated fpecially the right of 
ele&ion in Haflemere as determined by the Houfe, 
and that it is a borough by prefcription, and al- 
ledged y That of late years the pradice of fplitting 

(i) Votes, D«c. 6. p. 35, 

s 4 and 
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and dividing freeholds within the faid borough, 
for eleftion purpofes, hath prevailed to fo great a 
. degree, that, if the fame is not remedied, and ef- 
feftually prevented for the future, the privileges 
and franchifes of the petitioners will be deftroycd, 
and the ancient and true conftitution of the faid 
borough totally fubverted ; and that at the laft 
eledlion, when Mr. Burke, Mr. Kelly, and the fit- 
ting members, were candidates, great innovations 
were made on the ancient and true right of elec- 
tion of the faid borough ; and a great number of 
perfons admitted to vote for the fitting members, 
in refpedt of freeholds i}legally fplit and divided ; 
and feveral perfons who were not inhabitants of 
the borough, others not freeholders, others, whofe 
pretended freeholds were parcel of the wafte ground 
of the faid borough and manor, others whofe free- 
holds do not lie within the faid borough and ma- 
nor, and feveral perfons receiving alms, were ad^ 
mitted to vote for the fitting members, contrary 
to the right of eleftion ; and that Mr. Burke and 
[321] Mr. Kelly had the majority of legal votes, and 
ought to have been returned (1). 

The laft determination of the right of eledioci^ 
in Haflemere, is as follows : 

May 20, 1661. Refolved, " That the inhabitant 
*' freeholders there (i. e. in Haflemere) have only 
" voice in eledtions (2)/' 

(i) Votes, 6 Dec, 1774. (2) Journ. voL viii* p. 255* 
p. 35» 36. col. I. 

This 
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This was explained by a refolution of the Houfe 

in 1755- 

24 April, 1755. Refolved, "That, in the laft 

" determination of the Houfe, of the right of elec- 
** tion of burgeffes to ferve in Parliament for the 
•* faid borough of Haflemere, in the county of 
^ Surrey, made the 20th day of May, in the year 
" 1 66 1, which is as foiloweth, viz. TAat the inha- 
bit ant freeholders there have only voice in election \ 
by the word *' freeholders'* is meant only free- 
" holders of mefluages, lands, or tenements, lying 
within the borough and manor of Haflemere, 
whether the fame pay rent to the lord of the faid 
borough and manor, or not, exclufive of any [322] 
^* lands or tenements which are or have been parcel 
*^ of the wafte ground of the faid borough and 
*• manor, or any melTuages or buildings which arc 
^ or Ihall be, {landing or being thereon (i)." 

(«^ It is underftood not to be neceflary that 
the voters (hould occupy the freeholds for which 
they vote. It is enough that they live in Hafle- 
mere, and have freeholds there). 

At the beginning of this very tedious caufe, the 
counfel for the petitioners were going into evi- 
dence, tending to ftiew that only perfons paying, 
or who, from their tenure, were liable to pay, a 
rent to the lord, have a right to vote. It is eflfen- 
tial to burgage tenements that they pay a rent to 
the lord, fo that this would have made Haflemere 

(3) Journ. vol. xxvli. p. 293. col. z. 

a burgage- 
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^ bufgage-tenure boroughs The counfel for the 
fitting members objefted to the evidence, as con- 
tradifting the explanatory refolution of 1 755. 
* The counfel for the petitioners contended. 
That by the words " whether the fame pay rent 
to the lord of the faid borough and manor or 
not/' was only meant ** whether they defaSlo pay 
or not," but that it was ftill competent to them 
to (hew, by evidence, that none can vote, but thofe 
who ought by the nature of their tenure to pay to 
the lord. 

On the other fide it was faid. 

That the words of the refolution mean " perfons 

" bound by law to pay," for that the Houfe muft 

be fuppofed to have prefumed that perfons who 

were bound to pay, did pay, and therefore that to 

lay, " Whether the fame pay ^ or notj^ was the fame 

thing as to fay, ^* Whether the fame are holden by 

payings or noty^ or " Whether the freeholders are 

bound to pay^ or not.^^ 

The Committee, having direfted the court to be 
cleared, after deliberation among themfelves, 

Refolved, That the counfel for the petitioners 
fhould not be admittejd to produce evidence, tend- 
[324] ing to (how that only perfons payings or liable to 
pay^ a rent to the lord, have a right to vote. 

The numbers, on the returning officer's poll, 
flood as follows : 



For 
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For the fitting members - - 6i 
For the petitioners - - - 40 

Majority - - 21 

The counfel for the petitioners objefted to 47 of 
the voters for the fitting members, on feveral diffe- 
rent grounds. 

I. To 35, as voting for tenements fplit within 
the meaning of the ftatute of King WilHam (i). 

II. 6, As claiming their right from freeholds 
without the manor. 

III. I, His property being leafchold, and part 
of the wafte. 

IV. 2, As having no intereft but a rent re- 
ferved on a term. 

V. 3, As not having freeholds. 

VI. To 6 of the above they likewife objected 
the receipt of a charity called Smith's charity. 

VII. And to fome, in opening their cafe, bri- [325] 
bery; but this laft objeftion they thought proper 
afterwards to wave. * 

From this ftate of their objections, and from 
thofe of the counfel on the other fide to the votes 
of the petitioners, which will be mentioned after- 
wards, it will appear, that the caufe divided itfelf 
into a great variety of feparate queftions, which, 
however, were not feparately argued and decided, 
as has been pradifed in fome of the foregoing cafes. 
JEach queftion was accompanied with a great deal 

(I) 7 & 8 Will. ur. cap. 25, § 7. 

of 



3*5 C A S fe XX. 

of complicated evidence, both parole and writt^iii 
which would have required a Verjr clofe attendance 
in order to coUeft and digeft it ^ and^ after all, the 
labour would have been as fruitlefs^ as difficult 
and irkfome^ fince the nature of the caufc was fuch 
as rendered it impoffible to deduce from the general 
determination of the Committee^ their opinion ofi 
the particular points. I confefs, therefore, that I 
was neither able nor very defirous to obtain a com^ 
plete hiftory of the whole* It may have its ufe^ 
[j26] particularly to perfons connefted with this bo* 
roughs to ftate the general points both of evidence 
and argument, as I was able to gather them, from 
the opening of the counfel on each fide, and from 
the information with which they have fince fa» 
voured me. 

On the firft head of objedion^ the counfet for 
the petitioners contended, 

1 . That all freeholds of which an tmity of tcne-* 
ment can be proved till 1696, when the ftatute 
of King William paffed (i), but which have fince 
been divided* are to be confidered as fpiit within 
the meaning of that (latute, and are therefore in« 
capable of carrying legal votes. 

2. Or, that they are^ at lead, prima faciei to be 
prefumed to have been divided for election pur- 
pofes, and the Votes to be holden to be void, the 
onus of proving the contrary falling upon the voter, 

(i) For the words of (he fUtute, vide fufra, vol. i. p. 217. 
Cafe of DowntOn. 
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5. Or, that, from the time that thofe divifion^ 
pf freeholds can be proved to have become very 
general in any place, they ^ are tq be confidered a$ 
within the operation of the ftatute. 

4. Or, p^ima facie y to be prefumed to be fo, ' 

5. Or, laftly, (if even that were thought too 
J)road a propofition) that all votes for freeholds 
divided about the time of an eledlion are, prima 
facie, to be taken to be within the meaning of the 

ftatute, and that the voter muft prove the dtviiion 

to have been made bond fide, and not to ferve the 

purpofe of the eleftion. 

They cited the cafes of Whitchurch, and of 

Weymouth and Melcombe Regis. 

In the former, the Houfe came to the following 

refolutioq, which is the laft determination with re^^ 

gard to the right of election in that place. 

21 December, 1708. Refolved, " That the 

f' right of eledling burgefles to ferve in Parliament 
for the borough of Whitchurch, in the county 
of Southampton, is in the freeholders only of 
lands, or tenements^ in right of themfelves, or 
their wives, not fplit fince the aft of the feventh [328] 
and eighth years of the reign of King William 

In the cafe of Weymouth and Melcombe Regis^ 
evidence havmg been given, that, from the time of 
the eledion previous to that which was then con- 
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(i) Journ. vol. xvi. p. 52. coL i. 
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turn to the truftees of the perfons who have received 
the charity. 

* Upon this evidence, the counfel for the pcti- 
tioners contended, 

That this charity was in the nature of alms, or 
parirti relief, being fubftituted inftead thereof, to 
thofe who are objedts of parochial afiiftance, and 
diftributed by the fame perfons. That this dif- 
tinguiftied it from other charities, which, in diffe- 
rent cafes, had been determined not to difqualiiy, 
and that though alms are not mentioned in the laft 
determination of the right of eledion of Haflemere, 
they muft be confidered as working a difqualifica* 
tion by the common law of Parliament. That al- 
though there are many determinations of the Houfe 
refpedting particular places, where the difqualifi- 
cation by alms is fpecially mentioned, we cannot 
from thence infer, that, with regard to others, 
where it is not mentioned, it does not operate; 
for, if this were fo, it would certainly have been 
faid in feme one inftance, in direft terms, that per- 
fons receiving alms are not thereby difqualified j 
but that no fuch inftance is to be found. That 
the Houfe, in the determinations where alms are 
[332] nientioned, can only be confidered to have meant 
them as declaratory of the general law, for that, 
upon an examination of many of the cafes where 
fuch determinations have been made, it will be 
found, that they were not formed on any evidence 
of a peculiar ufage in the place. 

(f^The witneffes fwore^ that they had never 
^ heard 
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heard that the receipt of Smith's charity was con- 
fidercd ia, the borough ap a difqualification ; and, 
on the other iiiirid, thejr did not remember any 
inftances bf perfons^ whdm they knew to hay? re^ 
Ceived itj coming tbspoll. 

The couiifel for the fitting members infifted, oji 
the firft heiadi 

That if a man, .it this day, were to purchafe, 
hohd fide^ For the purpofe of habitation, or any 
bther lawful ufei a part of a larger freelioid from 
Which fuch part had never before been divided^ i^ 
would carry a good vote with it, in this borough. 
That, if the coiinfel for the petitioners were right, 
to the whole extent of their do<Slrine, every convey- 
ance of fuch fmaller freehold, which had never 
been a fepafate eftate before 1696, would be void, [333] 
for, by the ftatute, the conveyances themfclves^ 
which are defcribed in it, not merely the votes, ar^ 
declared to be Void ( i ) . 

That, till the ftatute of the loth of Queen 
Anne, cap. 23. which altered the law, in this re- 
ipe6t> with regard to freeholds in counties, the fta- 
tute of King William extexidcd to them s and that, 
by neceflary inference from the doftrine of th^ 
Coimfel for the jpetitioners# aU conveyances of 
fmaller freeholds carved out of larg^, wjbeth^ ia 
towns or boroughs (where the ri^t of voting is in 
freeholders), or in counties, from 1695 ^^ ^7^^* 

(i) See the words of the flatatc cited^r^/^i in the CaQ? pf 
iDow^nton^ vol. i. p« at/, 

V9l.il X mufl; 
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muft be fuppofed to have been void. That the 
law ftill continues fo with regard to boroughs ; fo 
that by the ftatute of William, every proprietor of 
fuch larger freehold in a borough would ftill be 
tied up from felling part of his eftate without the 
whole. 

That this doftrine drew with it fuch monftrous 
confequences, that it cquld not be ferioufly main- 
[334] tained. That it feemed to have been taken up, 
upon the idea that this was a burgage tenure bo- 
tough, where burgages, being indivifible as to the 
right of voting annexed to them, cannot be fplit 
into more votes than they originally bore. 

That the two cafes of Whitchurch and Wey- 
mouth, and the propofitions founded upon them, 
militate againft each other; for that the latter 
proves that the principle of the former is not to be 
extended to all boroughs ; That, with regard to the 
firft, there is none of the evidence, on which the 
determination was made, ftated in the Journals j 
That, as to the fecond, it feems from the whole 
account of it in the Journals (in which account^ 
by the bye, there are a great many inaccuracies), 
that the refolution of the Committee was formed 
upon the ground of occafionality in the votes which 
had been made fince 1 7 1 1 ; That it only fays, that 
fuch votes were bad, at the eleftion then under the 
confideration of the Committee, not that every 
new vote that fhould ever be made after 1711 
[335] ftiould be fo. That, befides, although the general 
determination of the Committee, as to the perfons 
2 entitled 
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tAtitled to fit, was agreed to by the Houfe, we are 
not, therefore, to confider the previous refolution 
^s a refolution of the Houfe ; for that, when the 
Houfe adopts any fpecial refolution of a Com- 
mittee, it is always fpecially agreed to, which was 
not done on that occafion. 

That even the more moderate part, of what the 
counfel for the petitioners contended for, could 
Jnot be admitted, being contrary to the eftablifhed 
TOaxim, that fraud is not to be prefumed. That, 
at the time when many of the conveyances in the 
prefent cafe were made, triennial Parliaments were 
•in ufe 9 fo that moft conveyances of all forts muft, 
at that period, have been made near the time of 
an eledtion. 

That it was now too late to objed: to freeholds 
which had been voted for as feparate tenements for 
30, 40, 5a, or 60 years. (5^ This was proved to 
be the cafe of many of thofe which had been ob- 
jefted to). That, if they had been fraudulently 
conveyed, the time to obje<ft to them was when [336] 
the tranfaiSkion was recent, and could have been 
-enquired into, which indeed had been attempted 
in 1751, againft many of them, but without fuc- 
cefs ( I ). 

That the number of inhabitants in Haflemere 
had encreafed greatly within this century, which 
afforded a fair prefumption, that the tenements 
had been divided, for the fair purpofe of habita- 

(i) ^tutrif 

T a lion* 
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tion. (^ They gave up fome of their votes ob* 
jedted to on this firft head). 

On the fecond bead. They contended that the 
borough and manor are co-extenfiye. 

One piece of evidence, to prove this, was, That 
in the court-rolls, as long as there was a court- 
baron held at Haflemere, the title was " Burgus de 
" Haflemerer 

This, they faid, fliewed that the borough and 
manor ^re the fame > for that a court-baron can 
only belong to a manor, and therefore the title 
" Burgus*^ could not have been ufed in the court- 
[337] ^^^^^ ^^ ^^^ manor, if the borough had been fome- 
thing different from the manor. 

They contended, on the fixth head of objeftion, 
that Smith's charity is not alms ; for that by that 
word the Houfe means only parifli relief. That iii 
the cafe of Cirencefter in 1690, the Committee, af 
eledtions having refolved that a charity called bye- 
money, exadtly ^nalagous to that in queftion, being 
diftributed by the parilh officers, and given to fuch 
as do not receive parifh relief, difqualifiedy the 
Houfe dif agreed ( i ), That even pariflb relief is not 
a general difqualiftcation, for that there is no ki- 
ftance where the Houfe, in determining the right 
of eleftion in any particular place, has ekprejsly 
mentioned any general difqualification, or faid, for 
inftance, infants^ wojmen, peers,, have no right tQ 
vote. 

(0 Journ.vol. «• p. 461. col 1/2^ 

Th(? 
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The counfel for the fitting members then pro- 
ceeded to their objeftions to the voters for the pe* 
titioners ; which were as follows : 

1 . * To fome, as having voted for teaen^eijts fplit 
for eleftioxi purpofes, within the meaning of the 
Jftatute of King William. 

2. To others, as having voted under fraudulent 
conveyances, having never been in pofleflion, and 
pot having any beneiicial int^refl: in their fuppofed 
eftates. 

^ Thefe two objeftions went to about 24 
votes. 

3. To I, as having received parifli relief, (if the 
Committee (hould think that a difqualification). 

4. Their laft objeftion went to all the other 
votes for the petitioners, and to fopie of thofe ob*- 
jefted to under the firft head. The fafts on which 
it was founded were thefe : 

The late Mr^ Webb, Splicitor to the Treafury, 
by his laft will, bearing date the 6th of February, 
?77Q, devifed his eftates, real and perfonal, to his 
wife, and her heirs, executors, and aflSgns, but fub- 
je6t to the payment of his debts; which were con- [339! 
fiderable, particularly to the Crown,- He djecj 
foon after, 

On the 6th and 7th of Auguft, 1771, by indem 
|:ures of leafe and releafe, between Mr. Webb's 
widow of the one part, Edward Beaver of the 
other, and Dr. Halifax and Richard Blyke of the 
third part, after reciting that a marriage was in- 
fended between Mrs. Webb and Mr. Beaver, 

T ^ Mrs, 



339 ^ A S E XX. 

Mrs. Webb conveyed part of the real and perfonal 
eftates, to which fhe was entitled under the will of 
her late hufband, to Halifax and Blyke, and their 
heirs and afligns, in truft, to pay out of the rents 
and produce of the real, and the produce of the 
perfonal eftate, all the debts of th<^ tcftator, and 
alfo fix thoufand pounds to her intended hulband, 
and, from and after the payment of the debts and 
the fix thoufand pouiids, upon truft to convey to 
fuch ufes, as (he (notwithftanding her coverture) 
(hould appoint, by a deed or will, and, if fhe Ihould 
die without making fuch appointment, to the ufo 
of her heirs, executors, and afligns. The marriage 
took place. 
[340] On the 5th and 6th of May, 1774, Halifax and 
Blyke, in confideration of ten ihillings, bargained 
and fold, to Beaver and his afljgns, ail the nief- 
fuages, lands, and tenements, lying within the bor 
rough and manor of Haflemere, for life. 

Mr. Beaver, by fubfequent deeds, but previous 
to the election, conveyed to the diflfcrent voters 
objefted to, freehold tenements, for which a no- 
minal confideration in money (fpecified in the con- 
veyances) was paid. 

From the whole of the circumftances juft ftated, 
the counfel for the fitting members argued. 

That the conveyances by Beaver muft be confix 
dcred as colourable and fraudulent, and that the 
Committee muft fet afide the votes given in con- 
fequence of them. That the conveyance, by Hali- 
fax and Blyke to Beaver, was contrary to, and a 

breach 
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breach of, the truft to them. That if the eftate 
which they had granted was good, /;/ law^ yet, cer- 
tainly, Beaver only took the bare kgal eftate, fub- 
je6t to the * tFufts, of which he liad notice by being 
a party to the firfl: deed, and that he could not, 
therefore, convey any beneficial intereft to the 
voters. 

The counfel on the other fide, in their reply, 
fajd, on this head. 

That, by the conveyance of May, 1774, Beaver 
jclearly took a legal eftate of freehold, and that the 
voters, in like manner, by his conveyances to them, 
took legal eftates, and acquired bond fide freeholds 
in their tenenient? > and, therefore, that the right 
of voting, annexed to thofe freehold tenements, 
vefted in them^-r-rThat the Committee had no iu- 
fifdidlion fimilar to th^t of a court of equity, to 
inveftigate the trufts to which the eftates of the 
freeholders might be fubjed. 

On Wednefday, the 12th of April, the Chairr 
man of the Conjniittee acquainted fhe Jioufe, that 
the Commij:tee h^d received an application froin 
the petitioners, and fitting members^ ]to defire that 
the Committee would move the Houfe, for leave 
to adjourn during the recefs at Eafter, as fiich an 
adjournment ^yould |?e of great conveniei^ce to Ithe [342] 
parties, in the further hearing of the merits of the 
caufe, and that the Committee were defirous of 
adjourning for fome days during the recefs, and 
had, therefore, direded him to move the Houfe, 

T4 |h^t 
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fh^t the faid Cdmniittee. might have kav6. to ad* 
joufn till Friday, the 28th c(f April. 

On this, the Houfe was pioyecl that th^ atft of 
the loth of George the Third, cap. 16, fl;iouId be 
iread, which being accordingly ^one, it was order- 
ed, *' That the faid Committee have leave to ad- 
** journ tin the 28th of April (i).** 

On Tuefday, the ^th of May, the Committee, 
by their Chairman, informed the Hpufe, that they 
had determined. 

That the two fitting members weje dyly elefted 

(1) Votes, p. $43,^543. (2) Ui^. p. 653* 
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ON Thurfday, the 6th of April, the Committee 
being met, the petitiori was read, fctting 
forth ; That the fitting men^ber was abfolute/y dif* 
qualified and ineligible \ That the petitioner had a 
majority of legal votes ; And, that the return of the 
fitting member was brought about by various 
illegal and unwarrantable afts and proceedings ( i ), 
The counfel for the petitioner infilled. 
That, as the qualification of the fitting member 
was exprefsly objeded to in the petition, he ought 
to have given in a pariicular of his eftate to the 
clerk of the Houfe, within 15 days after the peti- 
tion was read, according to the fpUovying {landing [346] 
^rder : 

22 November, 1 7 1 7. " The perfon whofe qua- 
** lification is exprefsly objected to in any petition 



(i) Votc8,7D:c. 1774. p. 42. 
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relating to his eledlion, (hall, within fifteen days 

after the petition read, give to the clerk of the 
" Houfe of Commons a paper, figned by himfelf, 
*^ containing a rental, or particular, of the lands, 
5* tenements, andhereditaments,whereby he makes 
f^ out his qualification ; of which ^ny perfon con- 
^' cerned may have a copy (i)." 

That there is another (landing order (the 4th) of 
the fame date, in the following words : 

Ifanyfittingn^emberljiall think fit toqueftion 

the qualification of a petitioner, he ftiall, within 
^* fifteen days after the petition read, leave notice 

thereof in writing, ^yith the clerk of the Houfe 

of Commons, and the petitioner Ih^ll, in fuch 

^ cafe, within fifteen days after fuch notice, leave 

" with the faid clerk of the Houfe the like account, 

[347] ^ being in writing, of his qualification, as is re- 

" quired from a fitting member {2)." 

That in the cafe of Minehead^ 27 Feb. 1728, 
one of the petitioners having neglefted to comply 
with this laft mentioned order, the Houfe ordered 
Jhe Committee of cleftions not to proceed upon 
that part of the petition which concerned him (3) 
(A). That, as the one |landin^ order is equally 
binding with the other, they were perhaps entitled 
to infift, by analogy to that cafe, that the fitting 
member in the prefent inftance was to be prefumed 
to be difqualified. But they faid they waved any 

• 

(i) Joufn.vol.xviii.p.62g. (3) Jouro, yoL xxi« p; 66, 

col. I . col. 2. 

(j) Ibid. 

advantage 
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advantage of that fort, and only defired that the 
particular of the eftate by which he claimed his 
qualification, fliould now be prodiiced to the 
Committee, 

The counfe) for the fitting member anfwered, 
that, in the firft place, the general words in the 
petition" abfolutely difqualified and ineligible'' vftXQ 
not fufficiently explicit to (how that the objeftion 
intended to be made, was to the fitting member's 
eftate, which, however, was the only fort of quali-^ [348] 
fication meant by the ftanding orders that, for 
aught the fitting member could learn from the pe* 
tition, the difquali fication meant might be fome- 
thing elfe, as the holding a difabling office, &c» 
that the agent for the fitting member having fervcd 
a written notice on the petitioner's agent, on the 
2 2d of March, to know the particular grounds on ^ 
which the petitioner intended to proceed, no anfwer 
in writing had been obtained. ({^ This was 
proved.) 

And, in the fecond place, they contended that 
qualifications for Scotland were not ' within the 
meaning of the ftanding order of 17175 as was 
evident from comparing all the four refolutions of 
that date together, which by a fifth, extending to 
them all, are made ftanding orders. That from 
this circumftance it was plain, that they were aU 
meant to apply to the (ame fubje<9t. That the firft 
.clearly only eoctended to England, becaufe it refers 
to the qualification-oath taken at the eledion for 
Engliih members of Parliament under the ftatute 

of 
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of the 9th of Queen Anne (1). It is in the fol* 
lowing words : 

Rcfolved, " That, notwithftanding the oath 
" taken by any candidate, at, or after, any eleftion^ 
** his difqualification may afterwards be examined 
« into.'* 

That confeqtiently, the other thrde, in like man- 
ner> only refpedted England* 

As to the requifition now madej of producing 
the particular of the fitting member's eftate to the 
Committee, they faid^ that, in order to anfwer it, it 
would be neceffary to ftate the origin and nature 
of qualifications in Scotland. 

Before the reign of James the Firfl of Scotland^ 
all freeholders, who held of the King in chiefs were 
entitled to fit in Parliamentj or rather, to fpeak 
according to the ideas of thofe times^ they were 
bound to attendance there; 

By a ftatute of the 7th I^arliament of that 
Prince (2), anno 1427, the leffer barons and free 
r^ [jol tenants were permitted to fend two or more com^ 
miflioners from each fhire, to reprefent thero% 
Kinrofs and Clackmannan, being very fmall fhires, 
were only to fend one each. When a commiflioner 
was not eledted, it continued to be the duty of the 
Jefler barons ^nd free tenants to attend in perfon4 

Still no qualification, farther than being a free*- 
holder, (that is, holding of the King or Prince of 
Scotland, for fuch only are called fo,) was requilitc 
either in the eledtors or eleded. 

(i) Cap. 5. (2) Cap. loi. 

In 
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In 1587, in the nth Parliament of James the 
Sixth (i), it was enafted, that noae ftiould have 
voice in the election of commiffioners, but perfons 
having forty (hillings a year in land, and being re* 
fident within the fliire. But nothing was yet ex- 
prefsly prefcribed as a qualification neceflary for 
the eleded, except refidence. 

In 1 66 1, a new ftatute palfed on this fubjeft 
(2), by which it was provided, that befides all 
heritors holding a forty (hillings land in capite^ all 
heritors, life-renters, and wadfetters, holding of [35 1] 
the King, and whofe yearly rent amounted to ten 
chalders of viftual, or 1000 pounds (Scots), all 
fee-duties deducted, (hould be capable of voting, 
and of being chofen. 

Twenty years afterwards, the qualification, 
which is required by law at this day, was eda- 
bli(hed (3), viz. That all perfons entitled to vote 
fhould be publicly infeft in lands, or the fupe- 
riority of lands (B), holding of the King or Prince, 
of forty (hillings old extent (C), or, where the faid 
extent appears not, in lands liable for the public 
fupplies for 400 L of valued rent diftinft from 
duties (D). Re(idence was made no longer ne- 
ce(Iary. 

{vS" There is no exprefs provi(ion in this la(t 
•ftatute with regard to the elefted. But it follows 

(i)Cap. 114. p. 629. col. I. (3) An. 1681. 3d Pari of 
(2) ift Pari, of Car. II. Car. II. cap, 2. 
cap. 35. 

by 
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by ncceflary inference from the tenor of it^ thit 
they were to have the fanie qualification tvith the 
eledtors. By the ftatute of the i6th of George II; 
tap. II. § lo. perfons chofcri whfeii abfeht mtift 
fwear to their having fuch qualification^ before 
they take their feat. 
[352] It was enaftedi that, oh a cibrtain day (therieiii 
fpecified), all thofe in every county^ qualified is 
above, Ihould meet at the head borough of their 
county, and make up a roll containing their namesi 
and the extent or valuatioa of their eftates ; and 
that every year afterwards they Ihould meet; at 
the Michaelmas head-court, in order to fevife the 
XX)llj and make fuch alterations in it^ as were nc- 
ceflary, from the changes of circumftanees which 
might have occurred fince their laft meeting (1). 

The fame alterations were to be made, if iiecef- 
fary, at the meeting for choofing a cojmmiffioner to 
Parliament j and if any objections were taken td 
any one's being on the roUj ^r being excluded 
from it> either at the Michaelmas, or eledtion- 
meetings and were not removed to the fatisfadion 
of the objetSlors, they were to be ftated in ian in- 
ftrument, for the purpofe of laying theit before 
the Parliament , or> if no Parliament was fittings a 
-particular diet was to be appointed, by the meet- 

[353] ^^8j f^^ ^^^ court of feflion to determine fumma* 
rily upon the matter (2). 



(i) 3 Pari Can Hi cap, li. (2) iiiji 



Thus 
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Thus the law ftood with regard to the manner 
of queftioning the qualification of freeholders, till 
the 1 6 th year of the late King, when a ftatute 
pafled^ containing a great piany new regulations, 
concerning cledjtions^ both lor the counties and 
boroughs of Scotland. 

One of the provifions of that ftatute was as 
follows : 

If any perfon (ball be inroUedi whofe title 
fhall be thought liable to objedtion^ it ihall and 
njay be lawful for any freeholder ftanding upon 
the roll (whether fuch freeholder was prefent at 
** the meeting, or not), who apprehends that fuch 
" perfon had not a right to be inroUed,* to apply 
<* by complaint to the court of feffion, fo as fuch 
** application be made within four kalmdar month 
** after fuch inrolment ; and the faid court, after 
*^ fervice of fuch complaint, on thirty days notice, 

{now reduced to 15 days, by 14 Geo* III. c* 81* [354] 
^. 1 .] upon the perfon faid to be wrongfully ad- 
mitted to the roll, fhall, [in a fummary way, 
proceed to] hear and determine [on fuch com- 
plaint] and if no fuch complaint fhall be ekhi* 
" bited within the time aforefaid, the freeholder 
^' inroUed fhall ftand and continue upon the roll 
^* until an . alteration of his circumftances be al- 
** lowed by the freeholders at a fubfequent Mi- 

[* And by neceflary impli- a perfon has not a right tQ h$ 
cation held competent, ic is to continued on the rMJ\ 
obje^l, under this Glaafc, that 

Vol. II. U '* chaelmas 
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'^ chaelcnas meeting, or meeting for eledkion, as a 
^* fufHcient caufe for ftrildng, or leaving him out 
•• oftheroll(i)/' 

The following fadb were proved, or admitted* 
Mr. Abercromby has flood on the freeholders' 
roll of Clackmannanihire, ever iince the Michael* 
mas head-court in 1759. At the meeting for the 
laft eleftion, the petitioner objeded to him, on the 
ground of an alteration of circumftances ; but the 
objeftion was then over-ruled. Four months had 
elapfed iince that time before this Committee was 
chofen, and no complaint had been made to the 
court of fefiion. 
[355I The counfel for the fitting member argued. That 
now all the qualification neceflary to be produced 
by him was his name on the roll ; That either the 
Houfe of Commons, fince the i6th of Geoi^ the 
Second, had no jurifdidion with regard to the right 
of freeholders to fland on the roll> becaufe the 
complaint allowed by the flatute is only direfted 
to be made to the court of fefiion, or that, at lead, 
they are bound by the limitation in the flatutei 
and as no complain! had been lodged, within four 
months after the meeting for eleAion^ it was nO 
longer competent to any jurifdidtioh whatever, to 
entertain any enquiry on the fubjefi:. Ttiat the 
limitation was eftabliflied to quiet men in the pof- 
feffion of their rights, and to put a ftop to the per* 
-petual difputes, which eledions formerly iifed' to 

(t) 16 Geo. IL cap. 11. (« 4. 

occaiion 
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Occafion in Scotland. That this end could not be 
anfwered^ if it wtrc confidered as not extending to 
the Houie of Commons. That, by the fame da-* 
tute ( I ), all complaints of the eleftion of annual 
magiftrates in Scotland are limited to two months i^ [35^] 
and that although there is no ixprefs limitation as 
to commdn law a&ions of reduction in fuch cafes^ 
yet the Houfe of Lords in a very late infiance, had 
determined that the limitation did extend to them^ 
upon the ground that the meaning of the legifla^ 
ttire was to draw a line, beyond which litigation 
Ihould not be carried^ in any mode or form (2). 
That the Houfe of Commons has recc^nized the 
neceflity of fuch limitations by adhering fo ftridly 
to thofe which it has eftablifhed itfelf, that at the 
beginning of this feffion a petition complaining of 
an undue election having been delivered to the 
clerk of the Houfe^ on the evening of the lafl day 
of the fortnight allowed for that purpofe, but after 
the Houfe was up, they would not allow it to be 

(1) § 14. Cafe of Ram/ajf r, Martittg 

[* The reafon given for the Dom. Proc. 7 Feb. 1766^ 

limitation bdng two months there cited) ; whereas an elec- 

as tokorottghsy and foir months don meeting for a county may 

in the caie of coondei^ is» that haj^[>en daring the (kraimer va- 

the annual eledions of borough eation, when there may be an 

magiftrates take place about interval of more than two 

Michaelmas^ and that the Court months before the fitdng of th« 

of Seffion is almoft always fitting Court^i 

within two months of that time, (2) Cafe of ^•tmg and 

(though it is not nniverfally fo^ others agatnA Jobnfin and 

Vide 1^*ght^ p* %^9 and the others. 

• 

tr 2 prefented 
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prefentdd the next day; although th6re were very 
particular circumftances attending the cafe, which, 
if it had ever been proper .to break through'* the 
rule, would have juftified it on that occafion (i). 

On the part of the petitioner, it was con- 
tended, 

, That the jurifdiftion of the Houfe of Commons 
could not be taken away by the A6k of George the 
. Second, it being an eflablifhed maxim of law, that 
a new jurifdiftion given to apy court cannot, by 
implication, take away the jurifdiftion, which a 
fuperior court poffeffed before in the fame cafes j 
That the petition to the Houfe of Commons had 
been prefented within the time limited by the fta- 
tute, if that limitation (hould be thought to ex- 
tend to their concurrent jurifdiftion ; And that, 
if the petition was prefented in time, it furely 
could not be neceflary, that a complaint ftiould 
•alfo be lodged with the court of feflion, in order to 
pliable the Committee to proceed in the caufe. 

That, on the contrary, it feemed more confident 
with the privileges of the Houfe, to apply direftly 
[358] to them, when fitting, and more agreeable to the 
fpirit of the aft of 168 1; for that, according to 
.that aft, no complaint could be made to the court 
of feflion except in the recefs of Parliaments 

The Committee, after deliberation among them- 
selves, informed the counfel, that they were of 
•opinion, . 

- (1) Vidijupra, Tot i. latroduA* Note ^Q) p. 84, 85. 

That 
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That they were bound by the ftatute of the i6th 
of George the Second ; that the inrolment of the 
fitting member, under all the circumftapces of the 
cafe, was a fufficient anfwcr to the petitioner's de- 
mand of his qualification ; and that no other evi- 
dence fhould be called on the head of his qualifica- 
tion (E.) 

The Committee having decided this point, the 
petitioner informed them, that he would not give 
them any farther trouble; and, on Friday, the 7th 
of April, the Committee, by their Chairman, in- 
formed the Houfe, that they had determined. 

That the fitting member w^ duly elefted ( i ). 

(i) ypt.e«, p. 504. 
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p AGE 347, (A.) Before the ftanding orders of 1717, 
there was a refolution of the Hou(^ of 23 March, X7t|i 
fie^rly to the (ame purpoTe with the fourth dF tfaofe orders s 
^d in the c^fe of Honiton, 3 May, 17159 the petitioiier 
not haying given in his c[^alification afiter a requifidon of 
^e fitting member, the Committee of eledions wa$ dif- 
charged from prpc^edin^ on his petition. JoiM'O. vol* xvB. 
* Pp 71. col. lyT.. 

P. 351. (B). A fuperiority is the bare feignory of land, 
independent of t)ie ufufru<3uary intereft, or beneficial pro- 
perty in that lai^d. A fupepor, whp has not the beneficial 
property, is the mefnie lord, bp^ween the King am) the terre- 
tenant, or adlual proprietor. The fent-rfervice, or quit- 
fent, accruing to the fuperior, is a mere tri^e, and is, I 
believe, feldom required pf the )andhoIderf As a fupe- 
riority of a forty-Aiilling land, or of land of four hundred 
pounds valued rent, witboiit any fubilantial property in fuch 
land, entitles a m^ to vote, a perfon y^ho has a IsM^ge eftate^ 
[3^0] by dividing it into fuperiorities of that fort, and granting 
them for life amon^ his friends, may make as many votes as 
I the 
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the nimiber of forty^fhiHing lands, or the amount of the va-> Noie 
lued rent of the whole, will bear; and this praiftice has be- ^^') 
come to common in Scotland, that, in moft counties, two 
or diree proprietors (generally Peers), are, in effeA, die 
eIe£tors of the reprefentative in the Houfe of Commons. A 
plan for altering this part of the law of Scotland is now in 
agftatioQ.* 

P» 351* (C.) The old extent is a valuation of the lamb Note 
ia Scotland, fuppoied to have been made in the reign of (C.) 
^Alexander the Third, in order to afeertain the pr<^rtioa 
die diiFerent proprietors were to pay, of a iubfidy raifed for 
his daughter's pordon, on her marriage with the King of 
Norway. When a man can ihew that bis lands were com* 
puted at forty ihillii^ in this old valuation, he is entitled to 
be put on the rdl, whether they amount to four hundred 
pouttis valued rent, or not. But as, by the ftatute of the 
i6th of George the Second, cap. 1 1. § 8. no other evidence 
of old extent can he admitted, but a retour of the land prior 
to the i6thof September, 1681, the moft general and eafieft 
method of making out a qualification is by what is called 
the valued rent.-«-»A retour is a verdi£k of a fort of jury, 
who are appointed to enquire into an heir's dde to fucceed 
to the eftate of his anceftor* 

Ibid. (D.) The valmi rent is a valuation of the lands Note 
in the different counties in Scodand, made in the dme of (^*) 
the Commonwealth, and adopted after die Refloradon. See 

[* A law for that purpose was opiniont in two eafet^ of which a 

afterwards introduced into the very clear account ia given in a 

Houie of Commons, but not pro- Lud* p* 37lf Have very nearly put 

ceedcd in* The weight, hQwever» an end to mere fi£Utiau$ Aiperi« 

of Lord Thurlow's authority, and orities in Scotland.] 
his arguments in delivering his 

u 4 die 
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the nature of this, and of the old extent, explained at large 
in Mr, Wight's book on the law of Scotch eledions, from 
page 149 to page 193. By the i6th of George the Second, 
cap. II. § 19. two hundred pounds of valued rent is a fuf- 
ficient qualification in the Ihire of Sutherland. « 

Note P* 358. (E«) Thecounfel for the refpe£live parties in 

00 this caufe feemed fo little aware of the ground which their 
opponents meant to take, and this produced fuch a want of 
precifion in the arguments, that it is not fitrprifing that the 
opinion of the Committee, confidered as a legal decifioOf 
fliould not have given entire fatisfadtion even to many per* 
fons unconneded with the parties, which certainly was the 
cafe. When the Committee firft withdrew (for they iat in 
the court of Chancery, and retired to delibqate into the 
inner chamber belonging tp that court), the counfel for the 
petitioner thought they were only gone to decide, whether 
the fitting member (hould be obliged to produce the parti- 
cular of his qualification, or they (hould be put to ibew that 
the circuraftances of his eftate bad undergone an ialteratidn 
iince his firft inrolment. - Finding that t|ie Committee had 
refolved, that no evidence on that fuhjed Ihould be gone 
into, they confidered this as a furprize upon t)iem ; and a 
fort of converfation enfued, about the eSeSt of die limitation 
in the ftatute, which they had fcarcely fpoken to before. 
fog^J On this, the Committee withdrew again $ but on their |%^ 
turn, declared that they adhered to their former opinion* 

When, in that opinion, they (aid, that they thought 
themfelves bound by the ftatute of George the Second, they 
could not mean, that finpe that ftatute, the Houfe of Com- 
mons can in no cafe enquire into a perbn's right to be on 
the freeholder's roll. The prinpiple cannot be controverted, 
that an affirmative ftatute, giving a jurifdidHon in certain 
cafes to a court which had it not before, does not take away 
the old jurifdi^ion of another court in thofe caies. 

Neither 
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Neither could the Committee mean, that they were fo 
bound by the ftatute, that they could not entertain a com- 
plaint of a perfon's being on the roU^ Unlefs fuch complaint 
were made to the Houfe (by petition) within four months. 
That propofition did not apply to the cafe before them, as 
the petition had been prefented within lefs than two months 
of the meeting for the eIe£Hon. 

The Committee therefore meant, that they could not en- 
quire into the right of a perfon to be on the roll, although a 
complaint were made to the Houfe within the four months, CS^SJ 
unlefs a complaint were alfo made to the court of feflion 
within that time. But furely, as the jurifdidton of the 
Houfe is concurrent with, not appellant from, that of the 
court of feffion, diere can be no nectsflary dependency or 
connexion between a cpmplaint to the one, and to the other. 
Obferve the confeq^ence of fuch a do£trine. We will fup- 
ppfe the Parliament to meet for the difpatch of bufine(s (when 
the common order for prefenting petitions within a fortnight, 
is always made) a month after the election. If the day for 
' hearing a petition, the ground of which is a complaint of a 
perfon's ftanding improperly on the freeholder's roll, happen 
to be fixed at any time within four months of the eledion 
(fuppofe within fix weipjcs), you will, in fuch cafe, be pre- 
icluded from proceeding on your petition, unlefs you make 
your complaint to the court of feffion in lefs than fix weeks, 
although the ftatute pofitively gives you four months time 
for that purpofe. * 

%^ The fourth fedion of the ftatute of George the Se- 
cond, on which this caufe was decided) is very inaccurately 
penned ( 1 )• 

I^ It makes no dired provifion for a cafe like the prefent, 
where the objedion h^s been firfi made at the meeting of 
freeholders^ and ovir-ruled by themj with regard to an ap- 
plication to the court of feffion ; and accordingly it has been 

(0 f^tdefufra, p. 353, 35+. 

made 
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Note made a queftion, whether a complaint to die court of feffion 
A, ll , be competent * in fucb cafe. But it has been determinid 
that it is, II Feb. 1768 } Sir John Gordon againft William 
Pulteney, Itfq. and in the cafe of Sir George Suttit* 
Wight, p. 122. 

2. There are no exprefs words giving leave to comiJain 
at all to the court of fejjion (after a man has once been ad- 
mitted on the roU, and has ftood there for the neceflary time 
not objeded to, or objected to, without fuccefs), upon an 
obje£lion taken on account of a fubfequent change of cij> 
cumftances. The meaning of the l^iflature certainly was, 
that fuch complaint (hould, in that cafe, be competent ; and 
that it fhould only be fo within four months after the firft 
Michaelmas or ele£lion«meeting fubfequent to the alteration 
of circumftances \ and fo it feems to have been underftood 
by the court of feflion. Fide Wight, p, 268. 

[3. Fide the point argued in the cafe of Fife^ tnfra^ voL iv. 
p. 222.J 
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The Committee was chofen on Friday the 7th of April, 
and confifted of the following Gendemen : 



: : 



« • . • ^ 



Lord John Cavendifli, Chairman - *^ 
Thomas Frankland, Efq. ... 
Sir Roger Moftjm, Bart. ... 
Charles Penruddocke, £f<|. « . 
Edward Southwell, £fq. . 
Sir Thomas Clavering, Bart. 
Marquis of Granby, - - 
John Orde, £fq. 
Ijord Mountftuart, - 
John Scudamore, Efq. 
John Mayor, Efq. - . • ^ . 
Sir Simeon Stuart, Bart. f. . » 

Vifcount Lifburne, ..... 

» 

Nominees ; 
Of the Petiliomfj 
Lord Advocate of Scotland • . 

Of the Sitting Menifer^ 
Solicitor General of Scotland - - 



■4 - 



. . > 



§ 






York. 

Thirflc 

Flintiiiire. 

WiltOiire. 

Gloucefterfli. 

Durham county. 

Cambridge Un.^ 

Midhurft. 

Boffiney. 

Hereford. 

Abingdon. 

Hampfhire. 

Cardiganfhire. 



Peeblesfliire. 



^ Edingburghih. 



Petitiqne!^; 
Daniel Campbell, Efq,. 

Sitting Member: 
Andrew Stuart, Efq. 

Co UNSEL : 

For the Petitibnerj 
Mr. Macdonald, Mr. Elliot. 

For the Sitting Member ^ 
Mr. Maddox, Mr. Hardinge. 
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ON Saturday, the 8th of April, the Cbniniittee 
being met, the petition was read, the allega- 
tions of which were; 

That Mr. Stuart, at the time of the ^ieftiori, was 
ineligible; and 

^ That the petitioner had the msaority of legal 
votes, and was duly elefted ( i ). 
'' The counfel for the petitioner opened the caufe 
by ftating that Mr. Stuart, at the time of the elec- 
tion, held the office of joint King's remembrancer 
in the court of Exchequer in Scotland, which the^ 
faid was an office of profit under the Crown, created 
or eredted fince the 25th of Oftober, 1705, and, 
thereforcjf difqualified the holder of it from being 

.ele&ed a meniber of the Houfe of Conunons, in 

? 
(i) Vot«, 7 Dec. I774.p» 4«, 

confequence 
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coniequence of the provifions of the ftatute of tlie 
6th of Queen Anne, cap. 7. feft. 25 (i). 

The counfel for Mr. Stuart denied that the of* 
fice of King's remembrancer was within the mean- 
ing of that flatute, but, at the fame timey alleg^i 
that Mr. Stuart did not hold the office at the time 
of hi3 eledkion. 

Upon this, on the part of the petitioner, a copf 
(which was admitted to be authentic) of the King's 
commiffion, under the union ieal, bearing date the 
25th of January, 177I9 and granting to Mr. 
Stuart, and^Patrick Warrender, Efq. and to the lur- 
vivor, the joint office of King's Remembrancer, for 
life, was produced; and this being pima facie evF* 
dencethat Mr. Stuart was pofleflbd of dsie officcji 
Us couniel were put upon proving, that^ finoe the 
date of the commiffion, and before-the eleftion^ be 
[369] 1^ divefied himfelf <^ it* To (how this (a)»tfae]r 
called Mr. Cooper, fecretary to the treafury* Mr. 
Solicitor Gleneral, ;uk1 Mr. Henry Drumroood, 
banker. 

Mr* Coc^r faid> That on the 2 jth of Oftober^ 
J 7 74, or the day before, the Solicitor General tok) 
iiim, he had received from Mr« Stuart^ a papcr^ 
importing, to be a refignation of his office, and that 

(t) See the Cafe of North Stsart washer was nolpoffe£U 

kerwicky &c« tHfra^ for the of the office at the lime of the 

words of the flat ate. ele^on, fhould be enqmred 

(3) It was agreed by the into^anddetenatnedieparatdy^ 



counfel and the Committee^ Vid$ ToL i. p. 65. 
that the quefim whether Mr 



he 
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he Had defired him to deliver it to him (Mr. Cooper)^ 
to Mr. Robinfon the other fecretary, or to the firft 
Lord of the treafury. That he received this paper 
on the 25th of Odober, either inclofed in a blank 
cover, or with a mere letter of tranfmiflion, he did 
not recoUeft which* That when he received it, he 
endorfed it thus : •^ Received Oftober a5th, G. C/' 
That, on the fame day, or the day following, he in- 
formed Lord North <^ it, who defired him to keep 
it ^ and that it had been in his cuftody ever ixnce. [370} 
That it had never been laid before the board ; and 
that he did not know that the King had ever been 
informed of it. That it came direfted to him at 
the Treafury-cbambers. 

. That in January, or February, application was 
m^de, on the part of Mr. Stuart, for a new comt 
miffion to be made out to fomebody elfe ; that he, 
tt that time, had received orders to have fuch a 
commiffion made out, and that the only reafon for 
its not being done was, that nobody could be found 
to accept of it (f3* a great part of the profits being 
foad to the gentleman who formerly held the of- 
fice) ; and becaufe the other joint-remembrancer's 
confent had not been obtained. That he (Mr. 
Cooper) has been ten years in his prcient employ* 
ment. That the official courfe is to prefent refig^* 
fiati^ns to the firft Lord, and receive his commands 
concerning them. That in his time> however^ he 
<lid not recoiled: any refignation of this fort, but 
one of Mr. Owen, which was kept in the fame 
nojuiaer this had been* That he di^ notremember 

any 
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any refighations, which, after they had been delivered 
to hitn, had failed of taking efftd:. 

The deed of refigniation being produced, and 
read, it appeared to be an inftrument, importing 
Mr. Stuart's defire to refign the office, or all his 
(hare and intereil in it, and that he accordingly 
thereby refigned it, into the hands of the King, of 
of the officers, or commiffioners, empowered to 
receive the fame. It was figned and fealed by Mr. 
Stuart, in the prefence of two fubfcribing witneffcs ^ 
and bears date at E4inburgh, the i8th of Odoben 

The election was holden on the 28th of Ofto 
ben 

Mr. Solicitor General faid, That he had received 
the inftrument of refigiiation from Mr^ Dmm- 
mond,by a fervant, on the a 2d of Oftober, withd 
letter (torn Mr.. Stuart, defiring him to deliver it to 
Mr. Cooper, Mr. Robinfon, or Lord North. That 
it went from him to Mr. Cooper, on the Tuefdajf 
following, but he did not recoUeft whether he de-» 
livered it to him himfelf, or fent it. Being a&ed 
[372] if Mr. Stuart's, letter contained any farther direc- 
tions than what he had jufl mentior^d^ he faid. 
That he underftood it to be Mr- Stuart's defire 
that he (hould deliver the refignation, in order to 
put on end to the objeAion to his eligibility. That, 
however, in the opinion he had of the objedtion, he 
fliould have exercifed his difcretion on the fubjeft 
of Mr. Stuart's direftions^ but that, knowing it to 
be a lofing office in the hands of Mr. Stuart, he 
'had advifed him to get rid of it three oionths be- 
fore 5 
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fofe J and that he had delivered it to Mr. Cooper 
as a bond fide refignation* 

Mr. Drummond produced the letters, which 
pafled between him and the Solicitor General, re- 
lating to the deed of refignation. They contained 
nothing more than what had already appeared. 
He faid, That, by Mr. Stuart's letter to him, he 
was defired, if the Solicitor General (hould happen 
not to be in, or near, London, to deliver the refig- 
nation himfelf to Lord North, or to one of the fe- 
cretaries of the treafury* That he had deftroyed 
Mr. Stuart's letter which accompanied the refigna- [373] 
tion> and that he did not recoiled whether he was 
direfted by it to defire Mr. Cooper, Mr. Robinfon, 
or Lord North, to prefent the refignation to the 
board. 

The counfel for the fitting member then called 
Mr. Davidfon and Mr. Dagge, folicitors, to give 
an account of what paflfed in the Houfe, in the 
cafe of Mr. Maitland, 6 Feb. 1 744-. 

The following is what appears in the Journals 
relating to that cafe : 

6 December, 1748. ** A petition pf David 
Scot, Efquire, was prefented to the Houfe, and 
read; fetting forth, That at the eledtion of a 
*^ burgefs to ferve in Parliament for the burghs of 
** Aberbrothock, Aberdeen, Inverbervie, M^n- 
*' trofe, and Brichen, upon the 13 th day of June, 
1748, the petitioner, and Charles Maitland, Ad- 
vocate, then and long after (heriff depute of the 
fhire of Edinburgh, appeared as candidates: 
Vol. II. X ^^That 
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That by an adt, made in the 21 ft year of hU 
prefent * Majefty { i ), (intituled, &c.) it is, among 
other things, enafted, " That no fheriff depute, 
in any Ihire in Scotland, (hall be capable of 
being elected, or of fitting or voting as a mem- 
•* ber of the Houfe of -Commons.** " That not- 
withftanding the faid Charles Maitland, as a. 
commiffipner for the burgh or Inverbervie, did 
give his vote, at the faid eleftion, for himfelf, 
to be member for the faid diftrift of burghs, and 
did induce tvyo other commiffioners alfo to give 
their vote^for him, and did obtain a return from 
the fheriff of Forfar of himfelf, as the burgefs 
" eledted for the faid diftrid ; that the commif- 
fioners for the burgh of Aberbrothock, the pre- 
fiding burgh [and] Brichen, gave their votes for 
the petitioner. Wherefore the petitioner appre- 
hends, that he was duly eledted, and ought to 
have been returned, as the faid Charles Mait- 
land was by law incapable of being elefted, as 
his incapacity was then objedled, and was noto- 
r^^rl " rious to all the eleftors, and, in particular, well 
** known to the faid Charles Maitland himfelf: 
" Praying therefore, &c. (2)." The caufe was 
appointed to be heard at the bar of the Houfe. 
2 February, 1 74I-, '^ the ftanding order of 1 731 
,being read ; and an extrad of the minutes of the 
election produced i and aa extraft of the pro* 
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ceediAgs of the flierifF*s court of Edinburgh 
touching the admiffion of Maitland, as flieriff 
depute, and of Mn James Levingfton (the ftie- 
rifFfubftitute); and a topy of the protefts takeil 
by Mr. Charles Maitland on his demiflion of the, 
office of (heriff depute of Mid Lothian ; and the 
*^ counfel for the petitioner having gone through 
*^ their evidence ; the counfel for the fitting mem-* 
" ber was heard, and then the farther hearing was 
" adjourned to the 6th (i);" 

On the 6th of February Mr. Scot withdrew his 
petition (a). 

Mr^ Davidfon faid, That, at that time, he was [37^1 
clerk to Mr; Rofs, agent for Scot. That he at- 
tended the whole courfe of the bufinefs* That 
Mr. Maitland had executed a demijjton (which is* d 
term of the Scotch law equivalent to " reJignatiorC* ) 
lo days before the election, and tranfmitted it by 
poft to the Duke of Newcaftle \ but it had not 
been accepted (3). That the argument of Mn 
Joddrel, counfel for Mr. Maitland, was entirely 
grounded on the injuftice of confidering a man as 
difqualified, who, before the eleftion, had done 
all in his powef to diveft himfelf of an incapaci- 
tating office. That it was underftood that this 
argument turned the opinion of the Houfe^ which, 
before that, had been in favour of Scot; and that 
he (Scot) withdrew his petition on that account : 

(1) Journ. vol. xxv. p. 7 10. (2) Same vol* p. 7 13. col. i. 
col I. (3) ^nsref 

X 2 that 
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that he never heard there had been any compro* 
mife between Maitland and Scot. 

Mr. Dagge faid. That he was clerk to Philip 
Carteret Webb> agent for Maitland, but that he 
knew nothing of the caufe, but what he had found 
[377] 'on the brief for Maitland. This brief was offered 
to be given in evidence, but, being objected to, 
Was not admitted^ It was alfo faid, on the part 
of the petitioner, that Mr. DaVidfon's account of 
Joddrel's argument, and of the coiyedtures about 
the opinion of the Houfe, was not evidence, and 
ought not to have been heard. 

It was fuggejledj by the counfel for Mr, Stuart, 
that Mr. Campbell had prevented a new commif- 
lion from ifluing by writing a letter to Sir Patrick 
Warrender, defiring him to oppofe it. But his 
counfel aflerting that he had only written to him^ 
to enquire whether his confent had been given, 
there was no evidence produced on that fubjeft. 

On the part of Mr. Campbell, Mr. Royer, a 
clerk of the treafury, and Mr. Walker,, an attor- 
ney in the remembrancer's office in Scotland, were 
called. 

Mr. Royer faid, That, by his office, he had tha 
cuftody of the lad quarterly eftablifhment of the 
court of Exchequer in Scotland, /. e* the ftate of 
the quarter's falaries of the different officers be- 
[378] longing to the court. He then produced the book, 
and read, from an entry of that eftablifliment, the 
following words: " 5 Jan, 1775. To Andrew 
" Stuart, Efquire, 62I. los. To Sir Patrick 
4 ^' Warrender, 
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^ Warrendcr, 62 1. los.'.' He faid. That fuch an 
eftablifhment is tranfmitted four times a year, by 
the Barons of the Exchequer in Scotland, to aa 
ofBcer of the treafury in London, in order to re- 
ceive the approbation of three Lords of the trea- 
fury, which they fignify in thefe words : " We do 
hereby fign our approbation, and return it to 
you, that you may diredt payment." That the 
laft eftablifhment, of 5 January, was approved of 
in this form, and figned *< Charles Townfliend^ 
** Beauchamp, Charles Wolfran Cornwall/* and 
was tranfmitted to Scotland, He then read the 
laft entry of an allowance of the falary to Mr. Stu* 
^rt, as fole remembrancer, which bore datQ the 5th 
of January, 1 77 1 . (j^ Mr. Stuart before Mr. War- 
render, now Sif Patrick, was joined with him^ l^ld 
the office folely, and refigried previous to the 
making out of their joint commiffion.) He faid 
he lyiew nothing concerning Mr, Stuart *s former [375} 
commiffion, the circumftances of the refignatiorx 
of it, or of the acceptance of that refignation^ 
That they were not in his department, but that a 
warrant for making out a new commiffion muft 
come to him, and that fuch warrant is figned by 
the King*s fign manual^ and counterfigned by three 
Lords of the treafury, 

Mr. Walker faid. That procefs has iflucd from 
the remembrancer's office in the names of Stuart 
and Warrender, without variation, fince their joint 
appointment j and did fo in the laft term, which 
W^ in February, 1775. That,^ when a new re- 

:f 3 Ojiembrangec 
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membrancer is appointed, there is an order of the 
court to the clerks, to ufe his name, as foon as his 
commiffion takes efFedl. That, in 1768, fuchaa 
order was made for ufing the name of Sir Hugh 
Palrymple, then appointed to the office, and a 
iimilar order when the" fitting member was ap- 
pointed to the office folely, and another when he 
and Warrender were jointly appointed. That the 
[380] office is executed by a. deputy, That he did not 
know by whom the deputy is appointed. 

The counfel for the petitioners then read part of 
the recital of the joint commiffion to Stuart and 
Warrender, viz. 

" Et quandoquidem nqftram pertnijjionem fupplicavit, 
^^ di£ium officium r^igmre^ nobis gratiofe placuit ajen^ 
^^ tire cuniy & concedere idem^ modo pojlea mentionat. 
*^ Igitur regia noftra voluntas l^ bene placitum efi^ 
^* Uterus patentes revocare^ per quas diSIus Andrea^ 
" Stuart conjiitutus fuit ad diStum officium 5 £ff do^i 
^^ IS concedere^ ISq^ 

Counsel for the Sitting Member. 

Eligibility, of common right, is to be favoured, 
and all difabilities operating on antecedent rights 
to be conftrued ftriftly. The party therefore who 
is to be difabled by any difqualifying ftatute, mufl 
come, to a degree of accuracy, within the defcrip- 
tion of the ftatute. Evidence that the inftrument 
of refign^tion was lodged with Mr. Cooper does 
not, indeed, prove that it was accepted, for to 
eftablifh that, it piuft be traced perfonally to the 

King, 
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King* But Mr. Stuart did what was in his power> 
to remove the fuppofed incapacity. If he had 
been entirely wrong in the mode of communicating 
his refignation, or if accidental delay had retarded 
its arrival, even that ought not to fruftrate his 
bond fide intention to get free of the oiEce. If the 
4ninifter by delaying, or abfolutely refufing, to ac- 
cept a refignation, could continue a difabiHty, it 
would be in his power to preclude all men whq, 
once have been pofleffed of difqualifying offices,, 
from ever being chofcn members of Parliament ^ 
and, as it appeared in a late inftance (i), that he 
can, by a fort of ne exeat ^ prevent a man from get- 
ting out, once be is a member of the Houfe,. he 
would alfo be able, by a fort of ne intret^ to pre- 
"vent one in Mr. Stuart's fituation from getting 
into it. 

To render the refignation of a perfon holding the 
fliare of a joint office valid, the aflent of the other [382] 
perfon who is joined in the office is not necefifary. 
What may be the effedl as to the flbare not refigned^ 
is no part of the prefent queftion. 

A Committee, when they enquire into a point 
of faft, is, in every refped:, to be confidered as a 
jury, and (as a jury) i;pay decide fuch a point on 

(i) This refers to Mr. Bay n Wcftbory, when the eleflioa 

}y's having been refufed the ile- for Abingdon was determined 

wardfliip of the Chiltem Hun- to be void. Bufra^ vol.. %i 

dreds, which he afked for» in p. 447, 
^rder U) vacate his^ feat for 
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circumftances which come within the knowledge 
of any of themfelves, although not proved by the 
evidence given before them. One of the gentle- 
men on the prefent Committee is conceived to be 
well acquainted with the hiftory of what paffed in 
the cafe of Scot and Maitland, and, if fo, he 
knows (whether Mr, Davidfon's account be legal 
evidence or not) the circumftances to have been as 
Mr. Davidfon has ftated them, and, therefore, al- 
though there was no aftual refolution, the Com* 
mittee will confider the event of that caufe as tan- 
tamount to a determination, in favour of Mr» 
Maitland, on the fame ground on which the fitting 
member's eligibility ftands in the prefent cafe. 

{383] Counsel for the Petitioner. 

With regard to all offices of truft, whether on a 
great or fmall fcale, it is a clear principle of law, 
that there muft be a proper underftanding between 
the employer and employed^ before the relation can 
be diflblved. This was not the cafe with Mr, 
Stuart's refignation,. at the time of the eledkion. 
The relation between him and the King was not 
underftood to be at an end, either by t]ie Treafury 
here, or the court of Exchequer in Scotland. 
Long after the eleftion, the latter ftated him to be 
joint-remembrancer, in the eftabliftiment tranf- 
mitted to England ; and procefs continued to iflue 
in his name, and the Lords of tlje Treafury made 
out their warrant for him to receive a quarter's fa- 

larj', 
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lary, which has either been paid, or is certainly 
payable to his order. 

Another principle of law is, that all furrenders, 
or refignations, of grants of offices under the 
Crown, muft be made with the fame folemnity 
with which the grants were made. The holder of 
fuch an office cannot completely diveft himfelf of [3S4I 
it, except the refignation be made into the hands 
of thofe who by law are to receive it, when afting 
in their official capacity, and not until the King 
fignify, by matter of record, his acceptance of it. 
This is proved by a great variety of cafes in the law 
books. Brooke's Abr. Title Surrender^ Plactt. 18. 
9 Edw. IV, 7. Dyer 176, 194, b. 335. Br. Abr. 
fol. 205. Jenkins 123. Plactt, 50. Plowden 105. 
Bacon's Abr. Title Office and Officers^ p. 743, 

Thofe, indeed, are cafes which happened in Eng- 
land ; but they will be found to apply to the pre- 
fent cafe, when it is confidered that Mr. Stuart's 
office belongs to a court, conftituted according to 
the model of the court of Exchequer in this coun- 
try, and governed, in its proceedings, by the lawr 
of England. 

But, independent of thofe authorities, the tenor . 
of Mr. Stuart's own commiffion, and of all the 
previous commiffions to this office {^ fome of 
which were given in evidence), (hews, that the 
office is not diverted out of the former holder, upon 
a refignation, until the new commiffion is granted. 
Jf the commiffion to Mr. Stuart is attended to, 

it 
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(i) it will appear that it confifts of two parts ; th^ 
firft, a formal acceptance, by the King^ of the re* 
lignation of the fole office which he formerly held, 
and a confequent revocation of the letters patent ; 
and the other, the new grant of the office. On the 
prefent occafion, no fuCh acceptance or revocation 
can be (hown. 

If, indeed, it fhould appear, in any cafe, that the 
officer wiQiing to refign an incapacitating ofiice,had 
done all in his power for that purpofe, and that the 
Crown had, in order to continue his incapacity, 
refufed to complete his aft, the Houfe of Com- 
mons might, perhaps, on general principles, thinlj; 
themfelves entitled to fruftrate an alpufe cf the 
p(nver of the Crown exercifed in one way, and 
iheltered under an aft of Parliament, whofe objeft 
was to reftrain its influence exercifed in another way. 
Even this would be going a great way,, for it is 1 
voluntary 2i^ where a perfon difqualifies himfelf bj 
accepting of an incapacitating office, andj as he 
[386 j accepts of it with his eyes open as to the confe- 
quences, he confents to the difability, until he caa, 
in the regular way, diveft himfelf again of the of* 
fice. The words of the ftatute of Queen Anne are 
pofitive. " No perfon who {hall have any new 
** office, &c. Ihall be capable of being eleft:ed (2)"; 
and, till a man has, in a legal manner, got rid ofaa 
office, to which a truft and duties are anne^ced, he 
certainly is anfwerable for the perforniance of the 

(1) Sufra, p. 380. 

(2) 6 Ann, cap, 7, § 25. 

truft 
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truft and duties, and, in every legal fenfe, has the 
office. 

But in the prefent cafe, there is no pretence of ^ 
any injurious refufal by the Crown. It appears that 
Mr. Stuart gave no direftions for prefenting his 
refignation to the perfons who by law were to re- 
ceive it. A Secretary of the treafury, or the Firft 
X.ord, in his private capacity, although they might 
be the proper channels for conveying it to the 
board, were, neither of them, the proper officers to 
receive it, While it continued in their hands, 
unaccepted, it was the fame thing as if it had ftill [3 "7] 
remained with Mr. Stuart himfelf ; and he does not 
appear to have fhown the fmalleft impatience, or 
defire to haften the acceptance, or the revocation 
of his commiffion. 

If the cafe of Scot and Mai tland were exadlly 
parallel to the preftnt, the fitting member could 
derive no advantage from it, becaufe there was no 
determination. The counfel on the other fide do 
not pretend to fay that the Committee ought to 
pay attention to the recollcElion of an agent, at the 
diftance of twenty years, of what people out of 
doors imagined the Houfe thought in confequence of 
a fpeech from a gentleman at the bar; and no 
gentleman on the Committee, who may have been 
a member of the Houfe at that time, will take 
upon him to fay, what were the fentiments of the 
piajority of the Houfe, on a queftion which never 
^ame to a decifion. 

fhe Committee, after having withdrawn ( i),and 
(I) They fet in the Court of Chancery. 

deliberated 
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deliberated about two hours, direfted their Chair- 
man to inform the Counfel, that they had come to 
the following refolution : 

Refolved, " That it is the opinion of the Com- 
mittee> that Andrew Stuart, Efq; by the inftru- 
ment of reiignation executed at Edinbui^h, on the 
1 8th of Oftober, 1774, and delivered to Mr. 
Cooper on the 25th of the fame month, was^ at the 
time of his election, di vetted of the office of King's 
remembrancer in the court of Exchequer in Scot- 
land/^ 

This refolution^ of courfe, put an end to the 
caufe. 

On Monday the loth of April, the Committee, 
by their Chairman, informed the Houfe, that they 
bad determined. 

That the fitting member was duly eleAed (1 }, 

(0 Votes, p. 5i6u 
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The Committee was chofen on F^rlday, the lith of Aprif^ 
and confifted of the following Gentlemen: 



A m ^ 



Henry Herbert, Efq*i Chairman 

Sir William Guife, Bart. - ^ 

Philip Yorke, Efq. - - - 

George Finch Hatton, Efq. - 

Hon. Nathaniel Curzon, - - 

Staats I^ong Morris, Efq. - 
John Adams, Efq. - - 
Sir Henry Gough, Bart. - 
Sir William Wake, Bart. 
Jofeph Martin, Efq. - - 

Marquis of Granby, - - ^ 

Jo(bua Mauger, Efq. - - - 
Sir Philip Jennings Gierke, Bart. 

Nominees : 

t^ord John Cavendi£b> - - 

Abel Moyfey, E(q. ^ - -. 
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Wilton. 

GloUcefterihire* 

Hellefton^ 

Rocheften 

Derbyfliire. 

Banff, &c. 

Carmarthen. 

Bramber. 

Bedford. 

Tewkefbury: 

Cambr. Univen 

Poole, 

Totneis. 



York* 
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Bath. 



PETlt lONERS : 

Samuel Stet)hens, Efq. 
Several Inhabitants^ Eledors of the borough of St. Ives^ 

Sitting Members : 
William Praed, Efq. Adam Drummond, Efq. 

Counsel: 

For the Petitioners^ 

Mr. Mansfield. Mr. BuUen 

For Mr. Praed, 
Mr. Lee, Mr. Elliot. 

For Mr. Drummond, 
Mr. Macdonald. 
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ON Saturday, the 29th of April, the Committee 
being met, the two petitions were read, 
fetting forth ; That at the laft election, when the 
two fitting members, and Arthur Holdfworth, Efq; 
and Mr. Stephens, the petitioner, were candidates, 
the two fitting members, and Mr. Praed's father, 
by themfelves and their agents, previous to, and 
during, the eleftion, did give and lend feveral large 
fums of money to feveral of the eleftors, in order to 
corrupt and to procure them to vote for them (the 
two fitting members) ; That they by other ways 
and means wereguilty of bribery ; that the return- 
ing officer had acted partially, by admitting per- 
fons to vote who had no right, and rejefting others 
who had a right y and that, by thefe, and other un- 
due 
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due means, the fitting members had obtained ^ 
majority on the poll, and were returned (i). 

The laft determination of the right of election in 
this borough was then read, and is as follows : 
8 December, 1702. Refolved, "That the right 
of eledlionof burgeffes to fervein Parliament for 
the borough of St. Ives, in the county of Corn- 
wall, is in the inhabitants of the faid borough, 
paying fcot and lot (2)/' 

Then the (landing order of 1 73!- was read. (3). 

The numbers on the poll, as produced by the 
town clerk, were as follows: 

For Praed - • - 95 
For Drummond •* 78 
For Stephens - • 71 

The evidence produced on the part of the peti- 
[393] tioner tended to ftiow that certain fums of money, 
which were proved to have been advanced by Mr- 
Praed, the father, to the voters, for which he took 
their notes, payable with intefeft, to the bank of 
Truro, were only colourable loans j that, when the 
voters received the money, there was a condition 
annexed that they (hould irote for hisfonanda 
friend -, that they were given to underftand that if 
they complied with this condition,the money would 
never be demanded of them : and that Mr. Praed 

(1) Votes, 7 Dec. 1 774. p. 43, 44, 

(2) Journ. vol. xiv. p. 74. col. 2. 

(3) ^"fra, vol. i. p. 99. 

the 
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the father was to be confidered as the agent for his 
forij and for Mr. Drummond, having, by canvaf- 
fing with Mr. Drummond, (hown that he was the 
friend meant. That Mr. Praed and Mr. Drum- 
mond were, therefore, incapable of fitting for the 
borough . 

That fo many of the voters for the fitting mem- 
bers had been bribed that, when they were ftruck 
off the poll, the majority muft remain with Mr. 
Stephens, and he be entitled to be declared duly 

eleded. 

They likewife propofed to add about 40 to the 
poll, in favour of Mr. Stephens, by proving, that, 
though they had not been rated, and had not paid, [394] 
they poffeffed rateable property, and ought to have 
been rated, and were, therefore, entitled to vote. 

The counfel for the fitting members objeded to 
any evidence being given on this head* 

They faid they were ready to prove, that all the 
perfons who had been rated in St. Ives for the laft 
five years, were fo on the laft occafion of making 
the rate, except two, who had been ftruck off be- 
caufe they had applied, on account of the narrow- 
nefs of their circumftances, to be relieved from the 
land and window tax. That none of the perfons 
in queftion, except two, had appealed againft the 
rate made in Jan. 1774; and that, on their appeal, 
the rate was confirmed. That the determination 
in the cafe of MilbornePort, (which Mr. Stephens's 
counfel quoted as in his favour) was, that when a man 
has been defaSlo^ rated, and is poffeffed of rateable 

Vol, 11. y property. 
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property, and has paid the rate, fuch peribn is withid 
the defcription of one paying fcot ami lot, although 
the overfeers who made the rate, may have been 
illegally * appointed ( I ); But that it never had 
been pretended before, that men under circum- 
ftances like thofe of the perfons now propofed to 
be added to the poll, could vote as fcot and lot 
men. That the Committee would not transform 
themfelves into overfeers of the poor, and make a 
new rate for the borough of St. Ives. That the 
parifh officers have, in that refpedt, a difcretionary 
power, which even the court of King's Bench 
would not controul, imlefs on the ground of grofi 
mifcondudt and partiality. 

The counfel for the petitioners anfwered, that 
fome of the perfons in queftion could be (hown to 
have applied to be rated, and had been refufed, fo 
that they did not acquiefce in what the overfeers 
had done. That they did not appeal, knowing it 
would be in vain, for that it could alfo be (hown 
that the four Juftices, who appointed the over- 
feers, were all in the intereft of the Praeds. That 
the fitting member himfelf was one of the four, 
imd that the appeal which had been brought was 
only colourable, and made by two of Praed's par- 
[396] tizans, for the purpofc of taking advantage of it 
on the prefent occafion. 

The Committee alked if they meant to bring 

( I ) Vide the refolatioit of the Committee in that cafe, Jmfra^ 
^vol. i. p. 129, 

' evidence, 
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fcvidcncc, to prove mifcondudt or crhninal parti- 
ality in the ovcrfeersr with regard to the leaving 
any of the perfons in queftion out of the rate ; 
which they faid they did not ; on which the Com- 
mittee declared by their Chdrman> that they were 
of opinion, 

That perfons, though pofleffed of rateable pro- 
perty, if they have not been rated, and cannot 
prove mifcondudt in the overfeers in not rating 
them, are not entitled to vote (A). 

The counfel for the fitting members brought 
witneffes to prove that the petitioner had endea- 
voured to procure himfelf to be eledled, by giving 
or promifing money to the voters. 

^ I have not attempted to ftate the evidence 
produced to eftablifti the bribery, for reafons which 
have been given in feveral of the foregoing parts of 
this wprk, and particularly in the cafe of Shaftef- 
bury (B.) 

In the courfe of the evidence, one Wallis was [397] 
called, to prove that one Noell faid, in Mr. Praed 
the father's prefence and hearing, that Mr. Praed 
knew that he (Noell) could not take the bribery 
oath, and that Praed faid nothing to contradi^ 
him. 

This queftioo was. objefted to. 

It was faid. That it is an eftablilhed rule, that 
no evidence (hall be admitted upon oath, of what 
a man faid when he was not upon oath ( i ) . That 

(i) Vide fupra, Cafe of Shaftefbuiy, p. 308, 309. 

y Z to 
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to bre^k thfough this rule might be attended with 
the worft confequences^ for that many men who 
would not take a falfe oath^ might be drawn in to 
fay things that are falfe, in converfation, in the 
prefence of a perfon placed on purpofe within hear- 
ing, in order to be able to relate, afterwards, upon 
oath, what the other had faid. 

The counfel for the petitioners admitted the 
rule, but faid it did not apply to the evidence now 
offered, for that here the witnefs was to prove a 
declaration of Noell, and a charge brought by him 
[398] againft Pracd in Praed's hearing, and which Praed 
did not contradi(»t, and therefore feemed to admit 
to be true. That this was evidence of his beha- 
viour upon fuch a charge being made againft him, 
and therefore was certainly admillfible in every court 
of juftice. 

The Committee over-ruled the objedlion* 

On Monday, the 8th of May, the Committee, 
by their Chairman, informed the Houfe, that they 
had determined. 

That Mr. Drummond was duly elefted ; and 
that the eledtion, with refpecft to one of the buf- 
geffes to ferve in Parliament for the borough of 
St. Ives, was void. 

And, accordingly, a new writ was ordered (t). 

(i) Votes, p. 644. 
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p AGE 396, (A), The following cafe is in point on this Note 
* fubjea. ' ' (A.) 

The King v. the Churchwardens of Weo^ly. 

^' The court refufed to grant a mandamusy dire£ling to 
jnfert particular perfons in the poors' rate, upon affidavits 
of their fufficiency, and being left out to prevent their having 
votes for parliament men ; for that the remedy was by ap- 
peal, and this court never went farther than to oblige the 
making tbp rate, without meddling with the queftion who 
is to be put in, or left out, of which the parifli officers are 
the proper judges, fubje£t, to an appeal." Strange, 1259. 

Jbid. (Bj) Note 

(B.) 

OF BRIBERY. 

Bribery is one of the moft important T?//?i in the law of 
ele6lions. It is to be regretted, that the nature of the caufes 
>^here queftions of bribery arife, and are litigated by coun- 

. " Y 3 fel. 
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Note fel, ts fuch, that it is, for the moft part, impoilible to deduce 
^(BO * from the determination of the Committee, what their opi- 
nion was upon thofe particular queftions. It may be ufeful 
in this place to bring before the reader a fort of general view 
of the fubjedl. 

Wherever a perfon is bound by law to a£); without any 
view to his own private emolument, and another, by a cor- 
rupt contract, engages fuch perfon, on condition of die pay- 
ment or promife of money, or other lucrative confideration, 
to a(Sl in a manner which be ihall prefcribe, both parties are, 
by fuch contrail, guilty of bribery. 

It is clear, that every (pecies of this offence muft be con- 
Cdered as criminal; and accordingly the court, of King's 
Bench, in a cafe which happened a few fyears ago, held, 
^^ That bribery at ele^ions of members of Parliament, muft 
<^ always have been a crime at common law, and punifii'* 
w able by indiftment or information (l)." There ar^ 
however, I believe, no traces of any a£tion, or profecution, 
for this kind of bribery, in the annals of Weftminfter-hall, 
till after the legiflature thought 6t to mK\& particular pe- 
nalties upon it, by the ftatute of the and of Qeo. 11, cap. 14. 
If we look into Lord Coke, Hawkins, or the other Writers 
on the Pleas of the Crown, we find that their definitions 
extend only to the corruption of inen in jtidicial offices. 

Perhaps it is not difficult to account for the filence of the 
books of common law, on the fubjeft of election bribery. 

[401 j About the time when the increafe of money, and the grow* 
ing importance of a feat in the Hoqfe of Coi|unOns, fiift 
gave rife to the offence, the Houfe began to aiTert their ex- 
clufive judicial power in whatever concerned the el^ions 
of their own members. Bribery efTentially afFedling the 
freedom of election, they took cognisance of, and punifhed, 
\)oth the electors, and elected, who offended in that refpeds 

(0 The King v. Pitt, \ Bunr. p. 1338. 

^d 
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ttii when they were once in pofTefiion of this jurifdicSlion, 
9nd it was underftood to be a matter of privilege, it would 
have been a dangerous attempt, in thofe days, in any pro# 
(ecutor to carry a complaint on the fubje<9: to any other tri^ 
bunal. Lawyers would have been very unwilling to under-v 
jtake, and the Judges equally unwilling to entertain, fuch a 
caufe in Wcftminfter-hall. They would have probably 
faid, as Mr, Juftice Powis did, when another matter touch? 
ing elections wais, for the firn: time, brought before a court 
of common law, ^^ The determination of this is particularly 
•* referved to the Parliament : we are not acquainted with "* 

^^ the learning of elections, and there is a particular cun<* 
*' ning in it, not known to us (i)*" 

The firil inftance of bribery in the Journals of the Hou(i^ 
of Commons, is that of Thomas Lqnge, in the reign of 
Queen Elizabedi, wluch has been cited in fo many books, 
that I {hould not repeat it here, if it were not for the difH-«> 
$:ulty I find in reconciling the entry of it in the Journals, 
with an obfervation which) in the report of the cafe of the [402J 
King V. Pitt, is (aid to have ^len from the Chief Juftice of 
the King's Ben^cb on that occaflon. The counfel againft 
the protecution in that cafe cited Lord Coke's account ^f 
Longe's caie, in his 4th ^iftitute (2), where he fays, ** That 
** the m^yor of Weftbury was filled in the Houfe of Com- 
'* mons." Lord Mansfield is made to fay on this, ** The 
<^ latter part cannot be true. There could be no fine fet 
" there.— -It rouft have been in the ftar chamber (j).** 
Now the words of the entry in the Journals are as follows : 

" Foraiinuch as Thomas Longe, gentleman, returned 
** one of the burgefles for the borough of Weftburye, in 
f* the county of Wiltefliire for this prefent Parliament, 
** being a very fimple man, and of fmall capacity to ferve in 
^ that place, hadi this day in open court confefled, that he 

(1) * Lord Raym. p. 944, (2) P. 13, . (3)3 Burr. p. 1336. 

y 4 " gave 
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^ gave unto Anthony Garlandei mayor of the faid town of 
•* Weftbury, and unto one * Watts of the fame town, the 
'< fum of four pounds for that place and room of burge&* 
^ fhip ; it is ordered by this Houfe, that the (aid Anthony 
<< Garlande, and the laid Watts, fliall immediately repay 
<' unto the laid Thomas Longe the iaid fum of four pounds; 
^ and alfo that a fine of twenty pounds be by this Houfe 
^^ afTefTed upon the corporation or inhabitants of the faid 
** town of Wcflbury, to the Queen's majefly's ufe, for 
[4^3! ^ ^^^'^ ^^ \^yf^ and flanderous attempt ; and that the faid 
^^ ^bpfnas Longe, his executors and adminiflrators, Ihall 
<* be difcharged againfl the faid Anthony Garlande and 
<< * Watts, their heirs, executors and adminiflrators, of 
^ and for all bonds made, by the faid Thomas Longe, to 
<< any perfon or perfons, touching the difcharge of the exer-# 
<< cife of the faid room or place of burgefsfhip, in anywife 

« (I)." 

It appears, therefore, that the Houfe, de fadh^ did fet a 
fine in this cafe, as they did in the cafe of Arthur Halle, 
which Lord Coke quotes in the fame place* If the words 
afcribed to Lord Mansfield really fell from him, we muft 
fuppofe that he meant, that, de jure^ the Houfe could not 
impofe a fine, and that, in fuch cafes, the flar chamber was 
the court whofe province it was, in thofe days, to infli^ 
that punifbment. 

It is efTential to the very idea of ileSfiott^ that it (hould be 
JireBy and this has been declared by the legiflature in the fta- 
tute of Weftminfler i. (2), with regard to eled:ions in 
general, and by the Declaration of rights (3), with regard 
f o ele£lions of members of Parliament, Hence it is under- 
flood that, independent of the pofitive flatutes againfl bri- 

(i) Journ. 9May,i57i.yol.i, (3) x Will, and Mar. i feH 
p« 88. col. 2. cap. 2. 

X%) I £dw. I. c^p. 5* 
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bery, whenever a perfon is returned in confequence of an 
undue influence acquired by that means, hiseledion is void; 
and that every vote purchafed by bribery is alfo void, the 
{>erron who gave his voice under fuch* influence, being to be 
confidered as if he had not voted at all. There are deter- 
minations of the Houfe to this eflFe£)-, previous to the fta^ 
tutes. Lord Coke tells us, that Longe was removecl ; and 
I think we may infer that he was, from the entry in the 
Journals, though it is not pofitively mentioned there. In 
the cafe of Stockbridge, 15 Nov. 1689, the ele6tion was 
avoided on account of bribery. Journ. vol. x. p. 287. 
col. r, 2. 

Treating, gifts, promifes, &c. although of the fame nature 
with bribery, yet not filing within the popular fenfe of the 
word, which is confined to^e adual payment of money, 
were frequently fubftituted in place of a^dire£): purchafe, ia 
the hopes that the oiFence, in that (hape, would pais with 
impunity. This the Houfe endeavoured to obviate, by the 
following refolution of the 2d of April 1677 (ij, which was 
made a ftanding order, 21 Odlober 1678 (2). 

Refolved, <* That, if any perfon, hereafter to be eleded 
** into a place for to fit and ferve in the Houfe of Commons, 
" for any county, town, port, or borough, after the tefte, or 
*« the iflTuing out of the writ or writs of election, upon the 
" calling or fummoning of any Parliament hereafter 5 or, 
** after any fuch place becomes vacant hereafter in the time 
'* of Parliament, fliall by himfelf, or by any other in his 
^^ behalf, or at his charge, at any time before the day of his 
<< eledion, give any perfon or perfons, having vote in any [4053 
<< fuch election, any meat or drink, exceeding in the true 
'^ value of ten pounds in the whole, in any place or places, 
(^ but in his own dwelling-houfe or habitation, being the 
^ ufual place of his abode for fix months laft paft ; or (hall, 

(x) Journ* voL ix, p, 4x1. col, t» (2) Ibid, p* 517* 

'* before 
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^ before fuch ele£lion be made and declared, make any othef 
<< prefent, gift, or reward, or promUe^ obligation, or en* 
^ gagement to do the fame, either to any fuch perfon or 
^< perfons in particular, or to any fuch county, city, towi^ 
^* port, or borough in general ; or to, or for the uie and 
<< benefit of them, or any of them ; every fuch entertaiiu 
<^ ment, prefent, gift, reward, promife, obligation, or en* 
^^ gagement, is by this Houfe declared to be bribery: and 
^^ fuch entertainment, prefent, gift, reward, promife, oUi- 
'^ gation, or engagement, being duly proved, is and ihall 
<< be fufficient ground, eaufe, and matter, to make every 
'< fuch ele£lion void, as to the perfon fo offending^ and to 
<^ render the perfon fo elected incapable to fit in Parliament 
^< by fuch eledlion ; and hereof the Committee of de^om 
<< and privileges is appointed to take efpecial notice ao4 
^ care ; and to ad and determine matters coming bef9f€ 
** them accordingly," 

This order is clearly the model on which the' ftatute cf 
7 Will, III. cap. 4. commonly called the treating ad, wis 
formed, which however varies from it in feveral refpe&t 
It is thereby enabled, 

Se<a. I. " That no perfon or perfons hereafter to be 
[406J " ele6ied to ferve in Parliament for any county, city, towH, 
" borough, port, or place, vidthin the kingdom of Englaadi 
" dominion of Wales, or town of Berwick upon Twcci, 
" after the telle of the writ of fummons to Parliamoiti or 
<^ after the tefte or the ifTuing out or ordering of the writ 
" or writs of eledion upon the calling or fimomoning of »ny 
*« Parliament hereafter, or after any fuch place becomes va- 
<< cant hereafter in the time of this prefent, or of any odier 
(( Parliament, (hall or do hereafter, by himfelf or themfelveS) 
♦' or by any other ways or means on his or their behalf, or 
« at his or their charge, before his or their eledion to fcfW 
" in Parliament for any county, city, town, borough, port, 
♦* or place widiin (as above)^ diredly or indiredly |ive, 
I *« prefcnti 
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<l prefent^ or allow to any perfon or perfons, having voice Kote 

«* or vote in fuch election, any money, meat, drink, enter- ^ jr'j, 

*< tainment, or proviflon ; or make any prefent, gift, reward, 

<< or entertainment, or fball) at any time hereafter, make any 

^ promife, agreement, obligation, or engagement, to give 

** or allow any money, meat, drink, provifion, prefent, re- 

« ward, or entertainment, to or for any fuch perfon or per- 

«* fons in particular, or to any fuch county, city, town, bo- 

^< rough, port, or place in general, or to or for the ufe, ad- 

^ vantage, benefit, employment, profit, or preferment of any 

^< fuch perfon or perfons, place or places, in order to be 

^ eleded, or for being ele(^d, to ferve in Pai-liament for 

<< fuch county, city, borough, town, port, or place." 

And, Se£l. 2. ** That every perfon and perfons fo giving, [407] 
tt prefenting, or allowing, making, promifing, or engaging, 
<* doing, ading or proceeding, ihall be, and are hereby de- 
^< dared and ena&ed difabled and incapacitated, upon fuch 
<c election, to ferve in Parliament for fuch county, city, 
^ town, borough, port, or place ; and that fuch perfon or 
^< perfons fball be deemed and taken, and are hereby declared 
*< and enaded to be deemed and taken, no members in Par- 
^^ liament, and (ball not a£t, fit, or have any vote or place 
^< in Parliament, but (hall be and are hereby declared and 
^< enaded to be to all intents^ conflrudions and purpofes, 
<< as if they had ^been never returned or eledled members for 
« the Parliament." 

Notwithftanding this ftatute, bribery, in all its branches, 
was carried every day to grieater excefs, and the legiflature 
found it necefTary to make more efFcdiual provifions to put 
a check to it, by infliding fevere penalties on the offenders, 
and by making it the interefl of perfons, privy to the offence, 
to make fuch difcoveries as might bring them to juflice* 
This was done by the 2,St of the 2d of Geo. IL cap« 24. of 
which die following daufes deferve particular attention : 

Sed« u ^^ Upon every ele^on of any member or mem- 

** bers 
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^ bers to ferve for the Commons in Parliament, every free* 
<( holder, citizen, freeman, burgefs, or perfon, having or 
^< claiming to have a right to vote or be polled at fuch elec- 
^ tion, fhall, * before he is admitted to poll at the fameelec- 
^ tion, take the following oath (or being one of the people 
<^ called Quakers, Ihall make the folemn affirmation ap- 
<^ pointed for Quakers), in cafe the fame Ihall be demanded 
<^ by either of the candidates, or any two of the eleSors; 
« That is to fay, 

^< I, A.B. do fwear, (or, being one of the people called 
^ Quakers, L A. B. do folemnly affirm), I have not re-< 
^ ceived, or had by myfelf, or any perfon whatfoever in 
<< truft for me, or for my ufe and benefit, dire£Uy or indi- 
* <^ re£Uy, any fum or fums of money, office, place or em- 
** ployment, gift or reward, or any promife or fecurity for 
^ any money, office, employment or gift, in order to give 
^' my vote at this ele6lion, (and that I have not been before 
*^ polled at this ele^ion.) 

Se<a. 7^ " If any perfon who hath, or claimeth to have,* 
<^ or hereafter (hall have, or claim to have any right to vote 
<' in any fuch ele£lion, ihall, from and after the faid 24th 
♦' day of June which (ball be in the year of our Lord one 
*' thoufand feven hundred and twehty-nine, 'afk, receive or 
** take any money or other reward, by way of gift, loan or 
" other device, or agree or contrad for any money, gift, 
•' office, employment, or other reward whatfoever, to give 
*^ his vote, or to rcfufe or forbear to give his vote in any 
H fuch ele£tion, or if any perfon by himfelf, or aqy perfon 
^* employed by him, doth or fhall, by any gift or reward, or 
" by any promife, agreement or fecurity for any gift or re«» 
[409] " ward, corrupt or procure any perfon or perfons to give his 
" or their vote or votes, or to forbear to give his or their 
<< vote or votes in any fuch eledlion, fuch perfon fo offending 
(' in any of the cafes aforefaid, (hall, for every fuch offence, 
^^ forfeit the fum of five hundred pounds of lawful money of 

« Great 
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^* Great Britain, to be recovered as before dircSed ; (/. e. 
" § I. by adion of debt, bill, plaint, or information, in any 
*« of his Majefty's courts of record at Weftminfter; and if 
« the offence (hall be committed in Scotland, by fummaty 
** adlion or complaint before the court of feffion, or by pro- 
** fecutidn before the court of judiciary), together with full 
*' cofts of fuit ; and every perfon offending in any of the 
^< cafes aforefaid, from and after judgment obtained againil 
^< him in any fuch adiion of debt, bill, plaint, or informa- 
'' tion, or fummary a£lion or profecution, or being any 
** otherwife lawfuUy convi^ed thereof j j(hall for ever be dif- 
^' abled to vote in any eleiStion of any member or members 
<< to Parliament, and alfo (hall for ever be difabled to hold, 
'* exercife, or enjoy any office or franchife to which he and 
<< they then ihall, or at any time afterwards may be entitled, 
<< as a member of any city, borough, town corporate, or 
<* cinque port, as if fuch perfon was naturally dead." 

By Se£l. 8* Any perfon offending againfl the a£t, who, 
within twelve months after the eleSion, (hall difcover another 
perfbn or perfons offending againfl it, fo as the perfon fo dis- 
covered be thereupon convided, fuch perfon fo difcovering, 
and not having been before that time convi6ted of any of- f4io] 
fence againil the ad, is exempted from the penalties and 
difabilities which he would otherwife incur. 

By Seft. II. (explained by the 9th of Geo. II. cap. 38.) 
thofe penalties and difabilities are not to take place, unlefs 
the profecution be commenced within two years after they 
ihall be incurred. 

By the i6th of Geo. II. cap. ir. the provifions of the 2d 
of Geo. 11. cap. 24. are extended to the eleiStion of delegates 
in Scotland ( i ), with this variance, that a different oath is 
thereby prefcribed for the magiflrates and counfellors, who 
are the eledors of the delegates (2}. 

» 
(i) 16 Geo. 11. cap. xt. § 33. {^) 16 Geo» II. cap. xx. § 34. 

Upon 
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had liTued, and Mr. Soame (or any new candidate) had Aed 
been elected, and returned, and he had vacated his feat a 
year afterwards, Sloane, according to the decifion of the 
Houfe, was then incapable of coming in his room. But, as 
far as I can underftand them, the words of the ftatute do not 
warrant fuch a conftrudlion ; much lefs can they mean that 
a perfon offending againft the ftatute {hall be; for ever after- 
wards incapable of repfefenting the place where the offence 
was committed ; yet this feems to be afferted by a writer of 
great authority, when he fays, ^ That it is enabled, that 
^ no candidate ihall, &c. (reciting the prohibition of the 
z&), ^^on pain of being incapable to Jerve for that place in 
^ Parliament\i):* 

2. Is a candidate who, before the tefte or ifluii^ of the 
writ, or before the vacancy, has bribed one or more deSors, 
but who has a majority of unbribed votes, and has been re^ 
turned, capable of fitting on fuch return i 

This cafe is not within the provifions of either of the fia* 
tutes; and as it has never been contended, that a man who 
has been guilty, or is even convi<9ed, of bribery, thereby 
incurs a general inability to be eleded^ it would feem, npoft 
[4'4] pnnciple, that the majority of fair eledors having cbofeU 
fuch a perfon, although in a place where, fome have been 
corrupted by him, their ele£lion ought to be as valid as if 
they had chofen a man who had been a candidate, and bad 
bribed, in another place. But it is faid, that the current of 
determinations is otherwife ; and in this very cafe of Stiver 
it was underftood, by the counfel on both fides, diat Mr. 
Praed muft have been declared duly eleded, if the Commit- 
tee had not thought that a perfon who has gained any votes 
by bribery is incapable of fitting on that elefiion, although 
he have the voices of a majority of uncorrupted eleiStors. 

3. If there are two candidates, and one has been guilty of 

(i) Blackft. Com, vol. i. p. 178* 4to, 

bribery. 
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bribery, but ftill has a majority of fair unbribed Votes, fhall 
'the other, 6n th6 bribery being proved on thefirft, bede* 
clared duly eleded ? 

In the cafe of Chippenham, ih 16^1, Sir Bafil Firebrafs^ 
the fitting member, had 60 votes ; Mn Talniafli, the peti-«- 
tioner, only 44. Bribery was imputed to the fitting mem^ 
ber. But only 14 of his votes were obje£led to, and the 
objedlions to 7 were given up j fo that, deducting the other 
7, he remained with a confiderable majority. Yet the 
Houfe refolved, .22 Jan. That Sir Bafil Firebrafs, by 
himfelf, or agents, had been guilty of bribery, and was not 
duly elefted ; and that Mr. Talmajh was duly ek^ed(i). 

This cafe, however^ is not fufEcient to ^ftablilh a dbflriite [4^51 
clearly againft reafon and juftice. If it is the law of Parlia- 
ment, that a candidate who is guilty of bribing a fmgle 
voter, cannot fit on that occafion for the place where he was 
guilty of the bribery, flill, as the facSl of his having fo done 
is not to be prefumed to have been known to the bthcr fair 
electors who voted for him^ their votes cannot be taken to 
have been thrown away, which they mufl be, in order to 
entitle the other Candidate to the feat. The cafe of Chip- 
penham was cited lafl winter in that of Shaftefbury, but it 
was little relied on^ and the contrary dodtrine feemed to be 
confidered in general in all the bribery caufes as unqueflion- 
able, viz. That a petitioner who proves bribery on the fit- 
ting member, mufl alfo difqualify by briberyj or othcrwife, 
a fufHcient number of the fitting member's votes to leave 
himfelf a majority, before he can be entitled to the feat. 
. 4. If a candidate^ or his agent, give, or promife moneys 
or other reward, to a voterj in order to procure his vote for 
fuch candidate, and the voter afterwards vote for another 
candidate, is the firfl thereby difqualified from fitting even 
if he have a majority of legal votes ? 

(i) Joum. vol. X. p. 638. coU.ft* 

vot. n. z The 
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Note TEe counfel for the petuiooer in the cafe of Shafteflxzrf 
l^v^ ^ maJBtained the negative of this propofition ; yet, upon the 
fame general^ though inaccurate idea of an invafion of the 
freedom of ele&ion, on which alone the detertainatton men- 
[4^7] ^'^ under the fecond quefiipn muft have proceeded, it 
would feem that the affirmative ought to be adopted. It has 
been determined^ by the Court of King's Bench, that, in 
fuch a cafe, the penalties of the ftatute of George the lid* 
are incurred by the corrupter ( I )•* 

5. If an eleySkor receive a bribe, and in confideration 
thereof engage to vole for one candidate, and at the eledion 
vote for another,, on whofe behalf he has received no briber 
is the gratuit<Mi3 vote given by fuch eledbr for the other a 
good vote, or void? 

It was generally underftood by the counfel^ that, accord- 
ing to the ftate of the poll in the cafe of Saint Ives, Mr« 
Dnimmond could not have been declared duly eleded, if 
the Committee had not thought that fuch votes were void^ 
The Committee, in the cafe of Shafte(bury> was alfo fu{K 
pofed to have been of this opinion : the ground of which is 
this. That, by the oath prefcribed by the ftatute of George 
the Second, the elector muft fwear, that he hath received 
no money, &c* ** !n order to give his vote at that ele^fion" 
An eleflor who refufcs this oath cannot vote. Therefore 
if he is proved to have been in fuch a fituation at the elec- 
tion, that he could not have taken the oath without perjury, 
his vote, according to the true conftru£iion. of the ftatute, 
ought not to be allowed. I have heard, however, that fome 
very diftinguifhed charafters in Weftminfter-hall hold a 
contrary opinion. They think that the meaning of the oath 
is, that the eleddr fliall fwear that he had not received any 

(i) Suldon <v. Norton. 3 Burr, vote according to- his reque^i 
p * 1 2 3 5 . though he in fa^ does net.] 

[* If the voter has^promlfed to. 

money, 
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ftjbney, &c. in order to vote for tht perfbn for vAiOm he did 
Vote. That at any rate, till the oath is tendered and re- 
fufed, it tan have no eifeft, and that the validity of the vote, 
ilrll th€n, A)Uft depend on the general j^rinciple of the free-* 
doni of choice. That the choree made by the eledlor in thd 
Cafe put, is free) and unbiafTedi That it is unqueftionable 
thatj if fuch eleSor had a vote at any other place^ he might 
ther^, after receiving the bribe^ vote for a perfon who had 
tidt bribed hini (urtldfs he had been previoufly con vifted ac- 
cording to Se£l. 7. of the ftatute of George the Second)* 
That be might vote at the eleftion of any other officer i as 
a mayor, a (heriff, &Ca and his vote in thofe cafes would be 
good} and that the election of one .member for a place is as 
diftinft a thing from the election of th^ othery as the election 
of a member for one place is from that of a member for an* 
other 5 or as that of a member of Parliament is from that 
of a (herifF or other officer. This idea is elucidated^ if not 
corroborated^ by what has been faid in the cafe of Briftol^ 
note (B), to (how that formerly the two members for a 
place w^re not chofen ^mul ^ femely and that there is no 
kw which rnake^ it neceflary that they fhonld be fo chofen^ 
at this day. 

6. If an eleftot is proved to have afted as an agent irt 
bribing other eledlorS, but there is no proof that he himfelf 
was bribed, is his vote a good vote^ or void i 

Thofe who argue that it is void, fay that the aSirtg as aii fAtSl 
agent in bribing otheris is fuch an infringertient of the free- 
dom of eledion, that the law will prefume that fuch agent 
was as little fcrupulous with regard to himfelf, as he hsid 
been with regard to others. 

7. If an eledlor receive a bribe in order botli to vote hiiii* 
felf, and to procure the votes of others, and he from that 
corrupt motive do procure the votes of others, but without 
corrupting them, and merely by perfuafion^ Of ajuftifiabl,e 
influence which he may have over them, fliall the votes fo 
procured be confidered as good, or as being void ? 

% 2 I aiTi 
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Note I am not aware that this queftion has ever been agitated 

^^'i^i before a Committee of elections ; but it was the chief point 
in the cafe of the annual eledion of the magiftrates of the 
borough of Stirling in Scotland, for Michaelmas 1773, and 
the court of feffion, i March 1775, avoided the eledion 
on the ground that fuch votes were bad (i). As they mu(t 
havQ determined this upon general principles, thofe prin- 
ciples would be equally applicable to votes at an election of 
a member of Parliament. But the decifion was carried by 
a very fmall majority; I believe only of one voice} and an 
[419] appeal was brought in the Houfe of Lords, which ftands 
iirft to be heard when the Parliament meets. 

[The (ame point came into difcuflion in the cafe of Irwin 
V. John Adam J of Maryborough, July 17805 but it was 
not decided, no decree having been made in the caufe.— » 
TVigbU p. 263.] 

[ 8.. Suppofe there are two candidates, A« and B., C. a 
voter, takes a bribe to vote for A«, and votes for him and 
for B., is his vote for B. bad ?] • 

83? The refolution of the Houfe concerning bribery, 
which is cited in the Cafe of Hindon (2], has been renewed 
at the beginning of every feffion, ever fince 13 Feb. i70?> 

t 

» 

(i) John Paterfon and others p* 13. and in the cafe of the Ap< 

againtt James Alexander, Efq. pellants, pag. 3. 
and others. See the Interlocutor (2) Supra^voX/u p. 19^. 
in the cafe of the Rcfpondents, (2) Joum.vol.xiii. p.s26, J»7. 
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The Committee was chofen on Tuefday, the 2d of May, 
and confided of the following Gentlemen: 

Lord George Germaine, ChairmaiTl fEaft Grinftead, 

Charles Wolfeley, Efq. - - - 

Lord Charles Spencer - - - - 

William Strahan, Efq. - - - 

John Orde, Efq. - - - - - 

Sir Philip Hales, Bart. - - - 

Anthony Eyre, Efq. - - - - 

John Scudamore, Efq. - - - 

Alexander Popham, Efq. - - - ^ 

Richard Benyon, Efq. - - - \ J ^ 



E 



Milborne Port. 

Oxfordfliire. 

Malmefbury. 

MidhuriB:^ 

Downton. 

Boroughbridge. 

Hereford. 

Taunton. 

Peterborough. 



Breconflure. 

BriftoL 

DMOifriesihire. 



Carlifle. 



^aft Rctfpri. 



Charles Morgan, Efq. 
Edmund Burke, Efq. - - - 
Robert Laurie, Efq. - - - 
Nominees: 
Of the Petitioner y 
Fletcher Norton, Elq. - - 

Of the Sitting Member^ 
Sir Cc^il Wray, Bart. - - - , 

Petitioners: 
Sir Alexander Gilmour, Bart. 
Andrew Dickfon, Efq, &c. Conftituent Members of the 
Town Council of the borough of Haddington, at Mi- 
chaelmas, 1774* 
The Magiftrates and Town Council of North Berwick. 
The Provoft, Magiftrates, and Town Council of the 

bor(fiigh of Dunbar. 

Sitting Member : 
The Honourable John Maitland. 

C o u N s £ L^ 

For the Petitioners, 

Mr. Cro(by, A^. Lee. 

For the Sitting Membery 
Mr. Rae» Mr. Hardinge. 
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ON Wedncfclay,the 3d of May, the Committee 
being met^j and the petitions read^^ they all 
appeared to contain the fame allegations, viz^ • 

That, at the eleftion of a member to reprefent 
the boroughs of North Berwick, Haddington,, 
Lauder, Jedburgh, an^ Dunbar, at North Ber- 
wick, the prefiding borough of the diftri(3: for the 
time, on Monday the 31ft of Qftober, 1774, com-» 
miflions were produced in favour of perfons named 
as delegates for the feveral boroughs ; and David 
Kinloch, Efq. appeared, and claimed a vote, as 
having been the perfon duly ele<5ted Relegate for 
the borough of Haddington, though a commiflion [424]^ 
had been made out in favour qf Robert Burton, 
Efq; provoft of Haddington ; and accordingly he 
gave his vote at the eledlion, under proteft ; and 
that the delegates producing commiffions from the 
boroughs of Haddington, Lauder, and Jedburgh,^ 
voted for the Hon, John Maitland, clerk of the 
Pip^ in the covirt of Exchequer in Scotland, and 

z 4 the 
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the delegates from North Berwick and Dunbar 
voted for Sir Alexander Gilmour, the petitioner. 
That Mr. Maitland had been returned, but Sir 
Alexander Gilmour was duly elefted, and was 
therefore induced to make the prefent application 
for redrefs ; for that Mr. Maitland was incapable 
of reprefenting this diflrift of boroughs, or fitting 
as a member in the Parliament of Great Britain (A), 
by virtue of the ftatute of the 6th Anne, cap. 7. 
§ 5. his office of clerk of the Pipe, in the court of 
Exchequer in Scotland, having been created or 
ereded fince the 25th of Odober, 1705 ; and that, 
befides this, the two commiffions for the boroughs 
of . Haddington ^nd Jedburgh granted to Mr. 
[425] Burton, and Mr. Hogg, as their delegate$, were 
granted by pei^fons who were by law incapable of 
eleding a delegate, having no right themfelves to 
the offices they aflumed in the faid boroughs ; and 
the faid commiffions were procured by bribery, cor- 
ruption, and undue influence ^ and, if there were 
any perfons entitled to elefl: a delegate for the 
borough of Haddington, David Kinloch was the 
perfon duly eleAed, and his vote only was a good 
vote ; and that in confequence of thefe, and many 
other objections to the eledion of Mr. Maitland, 
it would appear that Sir Alexander Gilmour was 
the perfon duly elected for the faid diftridt of 
boroughs ; Praying therefore, ( i ), &c. 

From this ftate of the allegations of the feyeral 

(i) Votes, 7 Dec, 1774. p, 44, 45. 

petitions^ 
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petitions, it appears that the two general queftions 
in the cafe were, 

1. Whether Mr. Maitland was eligible. 

2. Whether he, or Sir Alexander Gilmour, had 
the majority of legal votes. 

It was propofed by the Committee, that the [426 J 
firft queftion Ihpuld be argued and determined 
feparately. 

By the ftatute of the 6th of Anne, cap# 7. § 25, 
it is enafted as follows : 

" That no perfon, who (hall have in his own 
♦* name, or in the name of any perfon or perfons ia 
" truft for him, or for his benefit, any new office 
or place of profit whatfoever under the Crown^ 
which at any time fince the five-and-twentieth 
day of October, in the year of our Lord one 
^^ thoufand feven hundred and five, have been 
created or ere£ledy or hereafter fhall be created oi* 
eredted, (hall be capable of being eledled, or of 
fitting or voting as a member of the Houf^? of 
Commons, in any Parliament which (hall be 
^^ hereafter fummoned and holden.'^ 

The counfel for the petitioners contended, that 
the office of clerk of the Pipe, which Mn Maitland 
was admitted to have been pofTefTed of at the time 
of the eledtion, was a new office of profit, under the 
Crown, within the meaning and defcription of the 
ftatute. 

In the following ftate of the material circum- [427] 
ftances concerning this part of the cafe, the fafts 
V^ere, ia part, admitted, and, in part, proved by 

authenticated 
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authenticated papers, and by the parole teftimony 
of Mr. Walker and Mr. Mackenzie, two attomies 
belonging to the court of Exchequer in Scotland. 
There exifted in Scotland a court of Exchequer, 
as far back as any authentic hiftory of that country 
goes. The court confifted of the Lords of the 
Exchequer, and a number of clerks and other in- 
ferior officers. By an eftablijhmenty or account of 
the officers of the Exchequer and their falaries, 
which bears date in 1698, and is the lateft to be 
found before the Union, it appears that there were 
then belonging to the court — ^A clerk of the (he- 
riff *s roll, a clerk of the borough roll, two clerks to 
the Lord Regifter and Excliequer, and a prefcnter 
of fignatures. All thefe clerks held their offices for 
life, by virtue of commiffions/r(?/» the Lord Regijler^ 
The falary of the fir ft was only 136I. 13 s, Scots, 
Of the fecond 180L Scots. Of the two clerks of 
Exchequer i,oool. Scots. In the commiffion to a 
clerk of Exchequer, he was ftyled deputy to the 
[428] Lord Regifter, dictator of the rolls,, and keeper of 
the property-roll. 

By the treaty of union, all the ordinary courts of 
juftice in Scotland were left with their former con- 
ftitutions and jurifdiftions. But with regard to 
the Exchequer, there was the following ftipulation; 
That there be a court of Exchequer in Scotland 
after the union, for deciding queftions concern- 
ing the revenues of cuftoms and excifes there, 
having the fame power and authority in fuch 
cafes, as the court of Exchequer has in Eingland ; 
4 " and 
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and that thefaid court of Exchequer in Scotland 
^^ have pow^r of palling fignatures, gifts, tutories, 
and /;/ other t kings ^ as the court of Exchequer at 
prefent in Scotland hath 5 and that the court of 
Exchequer that now is in Scotland do remain, 
until a new court of Exchequer be fettled by the 
^' Parhament of Great Britain in Scotland after the 
« Union/' (i) 

In the year following, (1707) a court of Ex- 
chequer was " fettled, eftablifhed, erecfted, and 
** conftituted," in Scotland,according totheabove [429] 
ftipulation, by the ftatute of the 6th of Queen 
Anne, cap, 26. 

It was thereby enafted, that the Lord High 
Treafurer of England, a Chief Baron, and four 
Barons to be (2) appointed by the Crown, (hould 
be judges of the court, and (hould hold their 
offices *^ quamdiufe benegejjerint.'^ (3) 

The third and twenty-firft: feftions are in the 
following words : 

Seft, 3, " And it is further enafted by the au- 
thority aforefaid, that there fhall be in the faid 
court of Exchequer in Scotland, the feveral of- 
fices following ; that is to fay, the office of 
*^ Queen's remembrancer, the office of Lord Trea- 
" furer's remembrancer, the ^^^ of clerk of the Pipe ^ 
and fuch other offices now in being in the court of 
Exchequer in England, or [as] are now in being in 
^^ Scotland, relating to fignatures, gifts, and tuto- 

• 

(0 Art. 19, (2) Sea, 24. (3) Sea. 2. 
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** ries, as the Queen's Majefty, her heirs, and fuc-» 
" ceiSbrs, (hall from time to time think fit and 
♦* proper, to be conftituted arid • appointed under 
♦* the feal which by the faid articles of union is 

[430] *^ appointed to be kept in Scotland: and that fuch 
" perfons (hall be the matters or chief officers of 
" and in the faid refpeftive offices, and for fuch term, 
^' eftate,and intereft therein, as the Queen *s Ma- 
^' jefty, her heirs and fucceflbrs, (hall from time to 
** time by letters patent under the feal aforefaid 
♦' ordain or appoint, and that the faid mafkers or 
^* chief officers of the aforefaid feveral officers (hall 
" have and appoint from time to time under them, 
*' and in their refpedlive offices, fuch and fo many 
** attorneys and clerks as (hall be fit and proper 
*^ for the bu(inefs in their refpedtive offices ; which 
** faid mafters and chief officers, as alfo the faid 
" attorneys and clerks, (hall, before their ad- 
♦* nxiffions into their offices or places refpeftively, 
" take fuch oath or oaths in the faid court, or be- 
*^ fore the Chief Baron, or one of the Barons of the 
^* faid court, for their faithful and honeft carriage 
^* and behaviour in their faid offices re(pe6tively, 
♦•* as the like officers, attorneys, and clerks in the 
" court of Exchequer in England have ufed and 
^^ ought to do, or as by the Barons of the faid 

[43 ^^ court of Exchequer in Scotland (hall for that 
^' purpofe be devifed and appointed." 

Seft. 21. " Provided always, and be it enaftedj^ 
" that the two principal clerks of Exchequer in Scot- 
^' land, and other officers in that court, who have 

*^ grants 
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•* grants of their offices during life, or of inherit* 
" anee, (hall enjoy their offices according to the 
*^ nature of their gifts, except in fo far as thefe 
" offices are inconfiftent with the conftitution of 
Exchequer, as the fame is fettled by this a6t: 
In which cafe, be it ena&ed by the authority 
** aforefaid, that any perfon having right to any 
*^ fuch office, (hall be provided in one or other of 
the offices eftablifhed by this aft, equal in value 
to what they now enjoy^ to hold for life, or in 
fee refpedlively, or have fome other equivalent 
recompence for the lofs of fuch office.'* 
At the time of the Union, the two clerks of Ex- 
chequer were Mr. Colin Mackenzie, and Mr. Wil- 
liam Stuart* 

After the eftablifhment made by the 6th of 
Queen Anne, cap. 26. took place, a new commit^ 
lion was granted i?y the Crown to Mr. Mackenzie, [43 z] 
appointing him clerk of the Pipey jointly with 
Mr. Tyas, an Englifh lawyer, and another to 
Mr. Stuart, appointing him joint Queen's remem- 
brancer with Mr. Tarvar, who was alfo an Englifh 
lawyer. Mr. Mackenzie, in his new commiffion, 
was ftyled Recordator magni rotnlij Jive clericiis pip a* 
In the fubfequent commiffion, the word " ingrojfa- 
tor^^ was fubflituted for " recordator'' The former 
prefenter of fignatures continued to enjoy the fame 
office without a new commiffion, and that office 
ftill/ubfifls in Scotland. 

The clerk of the Pipe has no funftions relative 
to the duty of the court of Exchequer as a court 

of 
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of Englirti law; the accounts which pafs through 
fcis hands are thofe relating to tht excife, cuftoms> 
feizures, land-taxj and falt-tax. Thefe accounts 
lare firft enrolled by each of the remembrancers, 
and then by the Clerk of the Pipe (i). There are 
not in the office of the latter any records prior to 
the Unions The property-roll is now kept by the 
King's remembrancer. 

* 

[433] Counsel for the Petitioner. 

it is evident, from the words of the ftatilte efta- 
bliftiing the new court of Exchequer in Scotland^ 
as well as from a comparifon between the fundions 
of the clerk of the Pipe^ and of the former clerks 
of the Exchequer^ that the office of clerk of the 
Pipe was created by the ftatute* It is impoffible 
to prove an analogy between this office* and that 
of aiiy of the former clerks* It is fuppofed, that 
it will be faid to be the fame with dictator of the 
rolls I but if fo, why was a new cOrtimiffioh thought 
neceflary for Mr. Mackenzie^ or for Mr. Stuart I 
There was no new commiffion granted to the pre- 
(enter of the fignatures, becaufe his office continued 
under the new eftablilhmenti 

If the clerk of the Pipe had any part of the de^ 
partment of any of the old officers^ fome records 
relating to that department would ftill remain in hi& 
cuftody. But even if a diftant refemblance were 
to be ti-aced between one of the old> and this neiv 

(i) 6 Anne, cap. a6. Sed. it. 

office, 
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t>ffice, ftill, as the former were in the gift of the 
Lord fiegifter> and this is appointed to by the 
Crofwm, it is new in that refpedt, and is therefcwre 
within both the words and the fpirit of the difqua* 
lifying claufe of 6th Anne, cap. 7. 

Cou N s E L for the Sitting Member. 

The intention of the legiflature, with regard to 
the difqualifying claufe, in the a<9: of the 6th of 
Queen Anne, will be beft known by tracing its 
hiftory. 

Before the Revolution, there was no ftatute by 
which the holder of any office was difablecJ from 
fitting in Parliament. By the 12th and 13th of 
William the Third, cap. 2. called the a£l of fettle-^ 
merit, it was provided^ that after the limitation of 
the Crown to the Houfe of Brunfwick (hould take 
effedt, no perfon who fhould hold an office or place 
of profit under the King, or (hould receive a pen- 
sion from the Crown, (hould be capable of ferving 
as a member of the Houfe of Commons ( i ). This 
provi(ion was foon difcovered to be too rigid. It 
was perceived, that fuch a general difqualification 
of all officers appointed by the Crown, would be [435! 
attended with the utmoft inconvenience, by ex- 
cluding from the legiflative body, thofe men, who, 
from their abilities and experience, were beft fitted 
for giving information to the Houfe, relating to 
the different branches of the public bufinefs. Ac- 

(0§3- 
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cordingly, in the 4th year of Queen Anne, a ni^ft 
adt of fettlement took its rife in the Houfe of 
Lords, in which Was inferted a general repeal of 
the difqualifying daufe in the former. The Gom- 
moris, Unwilling, to agree to this general repeal^ 
propofed, when the bill was fent down to them, 
that particular offices (hould be exceptedi and the 
difqualification remain as to all others^ A Con- 
ference enfued between the two Hottfes^ and a 
middle courfe was filggefted by the Lords, and 
adopted ; viz. that all new offices, and certain oid 
ones, to be fpecified in the aft, Ihould difqualify ; 
and that all the other offices then e^tifting fhould 
,be tenable with a feat in Parliament* 
.The aft accordingly paffed (i), and the difqua- 
[43^] Kfying claufe was penned in the very fame terms 
with that of the fubfequent ftatutc of the 6th of 
Queen Anne, cap; 7* 

The reafons of the Lords for not agreeing to the 
amendment propofed by the Commons, and for 
propofing the plan which was adopted, are to be 
found in the xvth vol. of the Journals, and are to 
be confidered as a parliamentary explanation of 
the meaning of both the afts. The 6th reafon is 
as follows, " The amendment made by the Lords, 
fecures the kingdom againft future excefTes, in 
multiplying offices fnol necejfary for the intereft 
of the government) upon any indireSl account^ 
by difabling all who fhall hereafter come into 
any new created or erefted offices from being 

(1) 4. Anne, cap. 8. 

" eleded. 
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^' elc6ted, or from fitting or voting aS niembers of 
•* the Houfe of Commons ( I )." From this it is 
very clear that the objedl was to exclude, not of- 
fices created by Parliament, which would not be 
prefumed capable of indire5l ptirpofes in fuch Cre- 
ation, but offices which the Crown might create 
without neceffity, and with the difguifed intentiori [437] 
of extending its influence. The flatute of the 4th 
of Queen Anne, having been made before the 
union, did not extend to Scotland, and, therefore^ 
in the firft Parliament of Great Britain, a ckufe 
was inferted in the flatute of the 6th year of that 
reign, cap* 7. in the fame words with the former, 
clearly for no other purpofe but to carry the pro-* 
vifion of the former to the other part of the united 
kingdom. It cannot, therefore, afFeft an office^ 
which, fo far from being created by the Crown for 
any indirect purpofe, was eftabliflied by Parlia^ 
ment, in confequence of a folemn treaty betweea 
the two kingdoms* 

In 1730, in confequence of an addrefs to the 
King, Mr. Frecker, of the treafury^ delivered into 
the Houfe a lifl of all the offices under the Crown, 
which had been erefted fince the 25th of Odtober, 
1705. The objeft of the application to the King 
for this lifl, was to afcertain what perfons were 
difqualified from fitting in Parliament (2). That [438] 
lifl confifls of five folio p^es, but it contains only 

(1) Journal, ii Feb. 170^, (2) 16 Feb, 17^, Journ. 
vol. XV. p. 140. vol. xxi. p. 44K 

Vol. II. A a offices 
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offices created by the Crown ; and at the end c£ 
it, there are thefe words, " All the offices or em- 
ployments under the Crown in Scotland, were 
fettled and eftabliflied in confequencc of the 
union of the two kingdoms, which took place 
the I ft of May, 1707, and it is humbly appre- 
hended they were not defigned to be included ia 
this account (i)-" 
This fhows, that at that time, when the fubjed 
of difqualifying offices was fo much agitated, it was 
underftood that thofe created in confequcnce of 
the treaty of union, were not of that fort. If the 
Houfe had not thought fo, they would have defired! 
that fuch offices fhould be added to the lift. 

What has been hitherto faid, would apply to 
the office of the clerk of the Pipe, if it clearly were 
a new office, fince 1705. But that is not the cafe. 
[439] The court of Exchequer had always two provinces; 
That of managing the revenue accounts, and that 
of judging revenue caufes. This appears from a 
num^ber of Scotch ad:s of Parliament,, ift Pari, of 
Car. I. cap. 18. (which refers to one of James the 
Firft of Scotland, on the fame fubjedt) ift ParL 
of Car. II. cap. 59. 2d Pari. Car. 11. cap. 12. 3d 
fef. of 2d Pari. Car. II. cap. 16. The court, 
therefore, eftabliflied after the union, was in fub- 
ftance the fame with the former. In a manufcript 
treatife, afcribed to Baron Scrope, and written in 
tlie reign of George the Second^ the bufinefs of the 

Qi) Journ. voL^cxi, p. 525, 3 April, 1750. 

court 
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court is faid to have been the fame for 300 years 
back. It had the fame general funftions ; but, as 
the Englifli law relating to the cuftoms and excife 
was extended to Scotland, fuch alterations were 
neceflary, as might enable it to try and determine 
queftions arifing on thofe fubjefts, according to 
the law of England. The Englifh names were 
adopted both for the judges and officers of the 
court, and it was found expedient to have Englifh 
gentlemen, converfant in that law, appointed to [440] 
fome of the offices. Accordingly, two Englilh 
gentlemen were joined with the two clerks of the 
Exchequer, and for that purpofe new joint com- 
miffions were neceffary. 

The court of Exchequer ought to be confidered 
as one great ancient office, new modelled, after the 
union, and confiding of a number of members, 
who, after that sera, received new names, and new 
powers. Is it then contended, that new powers 
bcflowed upon an old office, work a difqualifica- 
tion ? Would the Lord High Treafurer of Eng- 
land, if a commoner, be difqualified from fitting 
in Parliament, becaufe, fince 1 705, to the former 
funftions of his office, are added thofe of a mem- 
ber of the court of Exchequer in Scotland ? 

A fuperadded falary, according to the (pint of 
the ftatute of Queen Anne, might, with more 
reafon, be fuppofed to have that efFeft on an t)ld 
office. But that this is not fo,^ was determined by 
the Houfe, in the cafe of Mr. Corbett, returned^^ . 
for the borough of Saltafh, in 1739. 

A a 2 «^ The 
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" The 20th February, 17 Jo* a motion being 
** made, and the queftion put, ti at Mr. Speaker 
** do iflue his warrant to the clerk of the crown, 
to make out a new writ for a burgefs, to itrve 
in this prefent Parliament, for the borough of 
SaltaQi, in the county of Cornwall, in the room 
" of Thomas Corbett, Efq. who hath accepted of 
a {Iilary of 200 1. per anhum, by his Majefty's 
royal fign manual, dated the 14th of Auguft, 
1739, as fecretary to the court of afliftanrs, for 
" relief of poor widows of commiflion and warrant 
" officers of the royal navy, eflablifhed by virtue 
'' of a commiflion, under the great feal, bearing 
" date, the 30th of Auguft, 1732/' 

It pafled in the negative^ on a divifion, 223 to 

132(0. 

Great ftrefs is laid upon the difference in the 

appointment to the clerklhips in the Exchequer 

before and fince the union. But, in the firft place, 

[442] it is not clear but that the KLing might, when he 

chofc, appoint to thofc offices before the union. 

We learn from Lord Fountainhall, that in the 

commiffion of Lord High Treafurcr of Scotland, 

granted to the Duke of Queenfberry in 1682, the 

power of appointing the clerks in the Exchequer 

was given to him. And the fame author adds, 

that formerly the King ufed to appoint them (2). 

In the fecond place, an old office, by coming to 

(i) Journ. vol. xxiii. p. 473. col. I, a. 
(2) Vol. i. p. 186. 

be 
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be in the appointment of the Crown, docs not, on 
that account, incapacitate from being chofen and 
fitting in Parliament, Before the rebellion in 
1745, the office of high fherifF in Scotland was 
hereditary, and every high (herifF appointed his 
own deputy. Soon after that epoch, by a ftatute 
of the 20th of George the Second, cap. 43- the 
hereditary fheriffdoms were abolifhed, and the ap- 
pointment both of high (heriflfs and of (heriffs de- 
pute vefted in the Crown (B). The judicial au- 
thority, formerly exercifed by the high fherifFs, was 
given to the deputes. Yet the legiflature did not [443] 
think that either their new powers, or the circum- 
ftance of their being now appointed l^y the Crown, 
brought them within the nieaning of the ftatute of 
the 6th of Queen Anne. When it was found ex- 
pedient to render them incapable of ferving in 
Parliament, an exprefs provifion in a fubfequent 
ftatute was neceflary for that purpofe (i). 

After what has been faid, it will not be thought 
neceflary to afcertain with accuracy, what the func- 
tions of any of the ckrks in the Court of Exche- 
quer before the union are, which are now exerscifed 
by the clerk of the Pipe. At this diftance of time 
it is very difficult to trace all the duties, peculiar 
to the different clerks under the old eftablilhment. 
The refpeftive accounts in each different departi- 
ment feem to have been enrolled onlj^in that dcf 
partment. The clerk of the Pipe, who OQW epirolls 

(1) 21 Geo. IT. cap. 19. § ii. 

A a 3 all 
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all the accounts after the two remembrancers, and 
is thereby a check upon them, does, in that refpeft, 
the duty of all * the former clerks. From the re- 
femblance of the names of dictator of the rolls, and 
pigrojjator magni rotuli^ it is probable, if the nature 
of the duties of the dictator of the rolls were better 
known, that we fliould find that they correfpond 
with thofe of the clerk of the Pipe. 

If the law on the prcfent queftion were doubt- 
ful, ufagCj^ the bed interpreter of doubtful laws, is 
ftrongly in favour of the fitting meq;iber. From 
the 6th of Queen Anne, down to the prefent time, 
both clerks of the Pipe and remembrancers of the 
Exchequer (and if the former had been within the 
meaning of the ftatute> the latter muft have been 
fo likewife), have been returned, and have fat in 
Parliament, William Stuart, the firft K^ing's re- 
membrancer, was eleftcd and returned in 17 13 for 
the diftridt of Invernefs, Nairn, Forres, and Fortr 
rdfe, and ftyled in the return, William Stuart, re- 
membrancer of the Exchequer, In 1 747 Andrew 
Fletcher, junior, of Saltown, then clerk of the 
Fipe^ was eleded and returned for the diftri^ii 
which is the fubjeft of the prefent conteft. In 
[445] ^754* John Stuart, of Caftle Stuart, who had fuc- 
ceeded Fletcher in the office of clerk of the Pipe, 
• was re-elcd^ed for the place which he reprefented 
when he accepted of the ofiice/ In the return he 
alfo was particularly defcribed as clerk of the Pipe, 
({t^ The returns in the inftances juft ftated were 
given in evidence.) 

« In 
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In 1769 there was a conteft for this very diftriS: 
of boroughs, between Mr. Warrender, King's Re- 
«nenibrancer,.and Mr. Ogilvie. The former was 
returned, and a petition was prefented againft him^ 
but there was no objeftion taken to liis eligibility, 
although one of the counfel for the prefent peti- 
tioner was ome of the delegates who on that occa- 
fion had voted for Ogilvie. The dodlrine which 
Jie now maintains is fuch a novelty, as never to 
have been heard of in Scotland fix years ago. 

If any members of the court of Exchequer in 
Scotland, under the new eftablifhment, were dif- 
qualified by the 6th of Queen Anne, the Barons 
rf:hemfelves tnuft have been fo. But, before the 
ftatute of the 7th of George the Second, cap- 16. [446] 
by which they and the Lords of Seffion were ex- 
prefsly difqualified, there are two inftances of their 
^tting in Parliament -, thofe of Baron .Scrope and 
Baron MiJlen In 1727, the latter had been a 
candidate for tlie borough of Peters field, together 
with Mr. Taylor, who was returned. Baron Miller 
petitioned th^ Houfe. The Committee of elec- 
tions, the petition having been referred to them, 
reported in favour of Taylor^ though not on the 
ground of Miller^s fuppofed incapacity. — It would 
feem that that point was not ftarted in the Comr 
inittee. But the Houfe difagreed from the refo- 
iution of the Committee When a motion was 
inade, and the queftlon propofed, that Miller was 
duly elexSted, the 19th article of the treaty of 
union, and the zjth fedt- of the 6th of Queen 

A a 4 Anne, 
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Anne, were read, fo that thoi his eligibility was 
queftioncd j yet it was refolved, 9 May, 1727, that 
he was duly eleded (i). 

[447] Counsel /(7r the Petitioner^ in reply. 

The ftatutes of the 12th and 13th of William 
the Third, and of the 4th of Queen Anne, have 
nothing to do with the prefent queftion. As to 
what paffed iv\ the two Houfes on occafion of the 
latter, that could have been of no weight, if the 
qucfbion had arifcn op that very ftatute, fince, in 
conflruing laws, a court of juftice niuft not be 
led from tie plain meaning of the words, by what 
they may guefs concerning the hiftory, of the 
law. 

• According to the doi^rine of the counfel for the 
fitting member, the ftatute of the 6th of Queen 
Anne is to be conftrued as if after the words 
" created or erefted," there h^d followed thefe 
words, " by the royal author it y.^^ But no fuch re-r 
ftriftive conftrudion is authorized by any thing in 
the ftatute, or by any decifion of the Houfe upon 
it. In the lift delivered into the Houfe, in 1730, 
there are offices created by Parliament ; for in- 
flance, the office of the commiflioners for hackney 
coaches. Mr. Frecker's opinion of the meaning of 
[448] the orders given to him, can furely be^f no con- 
fequence in the interpretation of an aft of Parlia- 
ment. The objeft of the ftatute was to prevent 

(1) Journ, vol. xx, p. 86i, col. 2. 

the 
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the influence of the Crown. That influence i$ 
equally great over a perfon holding an office in the 
gift of the Crown, whether his office was originally 
created by the royal prerogative or by aft of Par- 
liament. 

The circumftance related by Lord Fountainhall 
concerning the Duke of Queenfl^erry's commif- 
fion, only proves that the Crown, on that occafion, 
had encroached on the rights of the fubjed:. His 
book furniflies many inftances of the fame fort in 
thofe times. As to the cafe of the IherifFs depute, 
their's cannot be confidered as a new office ; for the 
King, by the ftatute of the 20th of George the Se- 
cond, had all the powers of the hereditary flierifFs 
veiled in him, and therefore, of courfe, came to 
name the deputies, as being as it were high flieriff 
in every county in the kingdom. 

The cafe of Mr. Corbett has no analogy to the 
prefent. 

The cafe of Baron Scrope can prove nothing, as [449] 
it pafled fub fikntio. That of Baron Miller hap- 
pened in faftious times. The difqualifying claufe 
in the fl:atute of the 7th of George the Second was 
probably inferted, as far as regards the Barons of 
the Exchequer, to declare the law, and prevent 
the cafe of Miller from being confidered as a pre- 
cedent. 

As to the ufage, the whole amount of the evi- 
dence concerning the office now in queftion is, that 
two perfons holding it haye fat in Parliament, to 
whom there does not appear to have been any op- 

pofition. 
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pofition. Tbefe, therefore, are alfo cafes which 
pafied /lib Jilentio. It cannot be contended, that 
two inftances of offenders againft a ftatute, who 
cfcaped with impunity, are fufficient to repeal that 
ftatute. The def'cription of thofe two perfons as 
clerks of the Pipe, in the returns, at a time when 
there was no conteft, has very much the appearance 
of an attempt to create a precedent againfl the 
obvious meaning of the ftatute. 
[450] The counfcl for the fitting member have not 
been able to trace any fimilarity between the office 
of diftator of the rolls and that of clerk of the Pipe, 
although they wi(h the Committee to confider 
them as one and the fame^ The magnus rotulus^ 
whence the clerk of the Pipe 4^rives a name in 
which they find fome refemblance to that of dic- 
tator of the rolls ^ certainly did not exift in Scotland 
before the union. The thing and the name both 
were taken from the court of Exchequer in Eng^ 
land, where the clerk of the Y\\>t is alfo ftyled in- 
grojfator magni rottdi. 

83^ They denied that the manufcript referred to 
by the counfel for the fitting member was written 
fcy Baron Scrope, and faid that it is of no autho^ 
rity, and is never quoted in the court. ^ 

The Committee, after deliberation, informed 
the counfel that they were of opinion, 

*^ That the Hon. John Maitknd was eligible to 
^ fcrve in Parliament, notwithftanding his being 
** in poffeiBon oi the office of clerk of the Pipe in 

^* the 
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** the Exchequer of Scotland, at the time of his 
" eledion." 

The iirft queftion being decided in favour of the 
fitting member, it now became neceflary for the 
counfel on the part of the petitioners to endeavour 
to Ihow that he had not the majority of legal 
votes. 

Of the five delegates who produced commiffions 
at the election, three voted for the fitting mem- 
ber, and only two for Sir Alexander Gilmour. 
The commiflions of thofe delegates, whofe votes 
were objected to, were authenticated in the man- 
ner prefcribed by the ftatute of 16 Geo. U. cap. 1 1. 
§ 30. fo that, by the exprefs prpvifion of that fta- 
tute, the clerk of the prefiding borough, who is 
clerk of the election meeting, and returning of^ 
ficer, was bound to receive their votes^ Various 
objedions were made (ft the eleftion to the dele- 
gates for Haddington and Jedburgh, On the fup- 
polition that there was no legal delegate for Jed*- 
bur^, the right of prefidency devolved on Dun* 
bar, and, on that ground, the delegate for Dunbar 
gave his cafting vote in fa-vour of Sir Alexander [452] 
Gilmour. 

If the delegates for Haddington and Jedburgh 
were both illegal, Sir Alexander Gilmour had two 
legal votes, and Mr. Maitland only one. If only 
the delegate for Jedburgh was illegal, the voices 
were two and two, and the cafting vote of the de- 
legate who in fuch cafe had the right to prefide^ 
was given for Sir Alexander Gilmour. So that, 

on 
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on either fuppofition, he would be entitled to be 
declared duly elefted. 

By the 9th fedtion of the ftatute of the 2nd of 
George the Second, cap. 24. it is enafted, " That 
** the faid ftatute ftiall be openly read at the an^ 

nual eleftion of magiftrates and town counfellors 

for every borough within that part of Great 

Britain, called Scotland.'* 

This provifion was not complied with at the laft 
annual eleftion of magiftrates and counfellors, 
either at Haddington or Jedburgh. 

The counfel for the petitioners argued. That this 
[453] omiffion rendered. the election of the magiftrates, 
and confequently their election of delegates, void. 
That as no particular perfon is fixed upon by the 
ftatute, for reading it at fuch annual eledtions, 
who might be indiftable if he tiegledked that part 
of his duty, the difobedience of the pofitive com-^ 
mand of the ftatute cannot be puniftied in any 
other way, but by fetting afide the whole proceed- 
ings at the elcftion where it is not complied with. 
That, to give any fubftantial efFed to this part of 
the law> it muft be undexftood that fuch was the 
intention of the legillature. 

The counfel for the fitting members inCfted, 

That this provifion of the fliatute was only di* 
reSuryy and they proved that it is not ufual to 
comply with it unlefs fome member of the meeting 
dcfire it, which was not done either at Haddington 
or Jedburgh. 

" . KJ» The 
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!i5" The counfel for the petitioners, in their re- 
ply, feemed to abandon this point. 

No other objedtion was made to the delegate for 
Haddington. 

The laft eleftion of maglftrates and counfellors [454! 
for Jedburgh, was objcfted to on two other 
grounds.— Bribery; and a departure from the Jett 
of the borough. 

The counfel for the fitting member contended>- 
that the Committee were not competent to go into 
thofe queftions. This was a fort of plea to the 
jurifdidlion. They argued as follows : 

Before the union^ the Parliament of Scotland 
had never made any provifion, concerning quef- 
tions arifing on the eleAion of the magiftrates and 
counfellors of the royal boroughs, but left any 
conteft which happened on that fubjeft, to the 
convention of boroughs, or the ordinary courfe of 
common law. 

The firft Britiih ftatute, where the election of 
thofe magiftrates and counfellors is mentioned, is 
that of the 7th of Geo. II. cap. 16. By the 7th 
fedion of that ftatute, " It is declared and enadted 
to be lawful for any magiftrate or counfellor of 
a borough, who apprehends any wrong was done 
at any annual eleftion, to bring his adion be- 
fore the court of feffion in Scotland, for reftify- [455] 
ing fuch abufe, or for making void the whole 
eledlion (if illegal) mily within the fpace of eight 
" weeks after fuch eledion is over." 

By the i6th of George the Second, cap. 11. fed. 

'' i 
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24« the right of complaining was extended to "the 
conftitucnt members of any meeting for, or pre- 
vious to, any eledion of magiftratcs or counfeUorsj 
and the limitation in point of time was miade two 
kalendar months inilead of eight weeks. 

The prefent petitioners are not within the de- 
fcription of the perfbns entitled to complain under 
cither of the two llatutes. They could not there- 
fore have complained to the court of feffion, whofe 
jurifdidtion is unqueftionable, and (urely their 
complaint is not competent before this Committee, 
which at moft can only have a concurrent and co- 
extenfive jurifdidtion with that court. 

If, in any cafe, fuch a complaint can be heard, 
by a Committee of the Houfe of Commons, it can 
. only be where application has been previoufly 
made to the court of feffion, within the time limited 
[456] by the a6t of Parliament ; and that has not been 
done in the prefent inftance (1). (^ It appeared 
that a complaint had been lodged with the court 
of feffion, within the two months, on the ground 
of the ftatute of 2 Geo. II. cap. 24. not having 
been read j but there was no mention in that com- 
plaint of the fuppofed departure from the fett of 
the borough, and the complainant had not pro- 
ceeded in the caufe, nor ferved any warrant on the 
magiftrates). 

(i) See tlie cafe of Clackjnannan^ /upra^ p. 362, 363. 
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Counsel for the Petitioners. 

It appears by the ftatutes which have been cited 
by the counfel on the other fide, that neither a 
candidate, nor any member of another borough in 
the fame diftridl, can complain of the undue elec- 
tion of magiftrates and counfellors for a borough in 
Scotland, to the court of fe(Iion. Yet, furely, 
this is a matter in which they are deeply interefted,^ 
as it may materially affed the choice of the repre- 
fentative in Parliament. Wherever there may be 
an injury, the law will always provide a remedy; [457] 
and if the prefent petitioners have reafon to think, 
that they have been injured in a cafe where they 
cannot receive redrefs in any other tribunal, this 
Committee is on that account more particularly 
bound to hear their complaint. The dire^ quef- 
tion which is now propofed for the decifion of the 
Committee is, whether the delegate for Jedburgh 
was legally chofen, and they are the only court 
competent to that queftion. But if the legality of 
the choice of the annual magiftrates comes to be 
controverted, fo as that muft be determined before 
the legality of the choice of a delegate can be de- 
cided, there cannot be a doubt of the right of the 
Committee to decide that preliminary point. It 
is an incontrovertible maxim, that wherever a court 
has a right to decide on any point, that court may 
firft enquire into, and determine fuch preliminary 
queftions as are neceflar}'- to the ultimate deter- 
mination. 

If 
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• 

If a previous complaint to the court of fefllotl 
were neceffary (which it certainly is not), fuch a 
complaint has been made ; and it furely was not 
neceffary, in that * complaint, to enter into all thef 
objeftions to which the eleftion of the magiftrates 
was liable. No advantage can be taken of 
the complainant's not having proceeded in that 
caufe, and not having ferved the parties complained 
of with a warrant, fince the time allowed by the 
law of Scotland for that purpofe is not yet 
elapfed. 

The Committee determined immediately (with- 
out clearing the court), that the counfel for the 
petitioner fhould proceed. 

The eledion of magiftrates for the borough of 
Jedburgh had been fet afide by the court of feffion, 
in 1767, on the ground of bribery j (6 that the 
corporation was in a manner diffolved ; and it con- 
tinued in that ftate till July, i774> when it was 
revived by a poll-eleAion. The firft annual .elec* 
tion, after this revival of the borough, was .-that 
novv complained of. 

The couniel for the petitioners ftated, that the 
laft eleftion of magiftrates was produced by the 
influence of the fame bribery and corruption which 
had occafioned the former judgment of reduAion, 
and they were going to produce evidence of that 
[459] bribery, but the Committee refolved not to hear 
any evidence of bribery, unlefs what could be 
fliewn to have taken place, with an immediate 
dcfio-a to influence the elc6lion under their confi* 

deration. 



NORTH BERWICK, &c. 459 

ikration. Upon this the counfel for the petitioner 
abandoned the point of bribery, and the only queC- 
tion which now remained to be argued was. 

Whether, at the lafl: annual eleftion of magi- 
ftrates and town counfellors for Jedburgh, there 
had been fuch a departure from the fett of the bo- 
rough as was fufficient to vitiate and annul the - 
ele&ion ? 

The conftitution of a royal borough in Scotland, 
by which the mode of electing its annual magi- 
ftracy is regulated, is called i\it fett of the borough. 
The origin of thofe fetts is not known. They are 
thought to be derived from ancient charters which 
are now loft s but ufage, in the progrefs of time, 
has probably occafioned ruany deviations from the 
firft forms prefcribed by the charters. 

After the Union, the magiftrates and counfeUors 
(who formerly eleded the reprefentative of their 
borough in the Scotch Parliajnent) came to be the [460] 
electors of the delegate^ and as it was foon forefeen 
that it would be very neceffary to afcertain the 
mode of choofing the magiftrates and counfeUors 
in the different bproughs, the convention of bo- 
roughs, in I yog^ of derpd an account of the fetts 
of each borough to be franfmitted to them, which 
was accordingly done, and they were inferted in 
their books. The fett of every borough is like* 
wife preferye4 iflt !th? coipor^tioi]L-book§ of that 
borough. 

The following is an exaQ: copy of the fett of 
Jedburgh, as e:5tr^fted from the corporation^books 

V9h.n. 3 b by 
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by the town*cIcrk, and produced by him to the 
Committee, 

Sett o/t/ie Burgh of jEDBifEGH. 

The way and manner of the annual ele<5lion of 
the magiftrates and council of the bui^h of Jed- 
burgh is as follows ; viz. the councel confifts of 
twenty-five perfons, to wit, a provoft, four 
baillies, dean of gild, and treafurer. There 
being eight trades who choofe their deacons 
[461] '^ yearly, four of thefe deacons are always upon 
'^ the counfel, the conveener being always one of 
*' the faid four. The reft of the councet confifts 
^^ for the moft part of marchants and other inha- 
*' bitants of feveral employments not being tradef- 
** men, for no tradefmen are allowed to be upon 
" the magiftracy or councel except the four coun- 
** ccl deacons, 

" The eledion is ordinarily upon the twenty- 
** feventh, twenty-eight, and twenty-ninth days 
of September yearly. Some days before, to wit, 
upon the twenty-third and twenty-fourth of 
" the fald moneth of September, the provoft con- 
vecns the councel for taking of the treafurer's 
accom^tts for the preceding year, and for eledling 
and leeting of the new councel and deacons of 
^* craft for the year to come, and which, with the 
** old councel, there being eleven chofen, out of 
the two and twenty^ for the new coimcel, and 
eight deacons of craft, make up in the haill, 
^^ with the old coiincel, the number of fourty 

^* perfons, 
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perfons, which elefts the provoft, four baillies, 
" dean of gild, and treafurer for the enfiiing year. 
*^ Thefe * b-eing fo chofen and eledted, the eight 
^* deacons are removed from the councel table, and 
'* being removed, the old and new councel eledls 
** four of thefe to be upon the councel for the en- 
fuing year. T/ierea/ter the old and new councel 
is all removed, except the magiftrats, dean of 
gild, and treafurer, who puts out four oif the old 
" councel, and -ftakes in four of the n^w councel 
^* in their room^ Thereafter the eight trades con- 
" veens, and choifes one of the four councel dea- 
^^ cons to be their conveener. This is a true fett 
^' of the burgh of Jedburgh, extracted furth of 
^* the records thereof By 

Jn^Ainslie/' 

It appeared from the witnefles that^ by the ufage 
of the place, the manner of leeting the deacons as 
Miis : 

The eight old deacons give in eight lifts or Icets,^ 
€ach .containing the names of three freemea of the 
refpeftiyp eight companies or trades. Thefe leets 
being appjrpyed of by the old council, are returned 
to the deacons, who, with their refpective trades, 
elefit one out of each, to be the deacon of that 
trade for the year enfuing. The eleven new coun- \\/^x\ 
fellors are chofen by the oW council before the 
leeting of the deacons, and are called day coun** 
ifeUors. 

^ The words ** out of the two and twenty ^^ in 

p 3 ?i the 
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the fett, are fuperfluous, and only perplex tho 
fenfe. The meaning of them is, that out of th^ 
twenty- two counfellors which make part of the 
forty (which are called the long council), there 
are eleven new ones. 

The material evidence on this part of the cafe 
confided of the minutes of the laft eledtion, the 
corporation-books of Jedburgh, and the parole 
teftimony of Mr. Ainflie, joint town-clerk of Jed» 
burgh with one Fair, and of Baillie Anderfon, one 
of the magiftrates. An objedlion was taken to the 
admiffibility of the latter, but over-^ruled. 

It appeared, that, at the laft eleftion, the firft 
meeting was on the 28th of September, and the 
eleftion of magiftrates on the 29th j but that the 
laft ftep, viz^ the ftriking off the four old coun-. 
fcllors, and choofing the four new ones, which is 
[464] called purging the council, did not take place till 
the 9th of October, which was after the precept 
for the eleftion of a delegate had been received, 
and the day before the council met for appointing 
a peremptory day for choofing the delegate. The 
minutes of the 29th, were written by Ainflie, and 
one Baillie Brown his deputy. But the account 
pf the purging the counfel was written by the other 
joint clerk's deputy ; arid this was carried on with- 
out a new date, in this manner, " Thereafter^ &c.'' 
From the 29th, the books continued in the hands 
of Fair, till they were delivered up iv^ coniequence 
pf the Speaker's warrant, 

^n attempt w^ m^e to diow that leaves ha4 

be^A 
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been torn both out of the original minutes, and 
the book into which they are tranfcribed, with a 
fraudulent intention with regard to the day when 
the purging happened ; but nothing of that fort 
was proved* On the cpntrary, the entry of the 
purging of the council by Fair's deputy, who was 
in the intereft. of the fitting member, was con- 
tinued on the very fame page where Ainflie had [46^] 
finilhed the account of what was done on the 
29thk 

It was alfo fliown, with a view to prove fraud, 
that in the draught of the minutes for the eleftion 
of a delegate, the name of Hogg was inferted be* 
fore the election began * 

Ainflie, who was called on the part of the peti* 

tloners, faid ; That he had never afted as clerk at 

any annual eledlion of magiftrates and counfellors> 

but at the laft, and at that in 1767, which has been 

mentioned to have been reduced by a judgment of 

the court of feffion* That on that occafion, the 

purging of the council had taken place fome days 

after the election, and that it was entered in the 

books immediately after the entry of the elfcftion 

of magiftrates, in the fame manner as was done on 

the prefent occafion, without any particular date. 

That there was no objeftion taken to that eledtion 

on the ground of a deviation from the fqtt» That 

fince the laft eledtion, although it had been much. 

the fubjeft of converfation at Jedburgh, he hacl 

never heard a fuggeftion in the borough, that 

the purging the council after the 29th of Sep- 

B li ^ tember 



466 CASE XXIV. 

tember was contrary to the conftitution of the 
place. 

Baillie Anderfon, who was called by the counfel 
for the fitting member laid, That he was chofcn a 
counfellor in 1751, and a magiftrate in 1752, 
That he had often aflifted at purging the council, 
and never knew of its being purged the fame day 
with the eleftion of the magiftrates, but always 
fome days afterwards. That it is cuftomary for 
the magiftrates to go to church, to hold a court, 
and to do feveral corporate afts (which he fpeci- 
fied), after their eleftion, and before the purging 
of the council. Yet, that in all the inftances 
within his knowledge, the entries in the books had 
been as on the prefent occafion, without any fpe- 
cial date prefixed to the account of the purging 
the council. 

It appeUred from the infpeftion of the books, as 
far back as they go, that the entries purportedy that 
the eleftions had been begun and completed be- 
t>yeen the 29th and 23d of September, except in 
[467] the year 1752, when the new ftyle was introduced. 
In that year, the firft meeting was on the 4th, and 
the fecond on the 5th, of Odtober. 

« 

Counsel for the Petitioners. 

' The fett of a borough in Scotland, as contained 
in the convention -book^, is binding, and a depar- 
ture from it vitiates the eleftion ; in the fame man- 
ner as in England, before the ftatute of tlie nth 
of George I. cap. 4. an eledioa of magiftrates was 
2 not 
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not good, uhlefs it was holden on the day prefcribed 
by the conftitution of the borough (i). 

This is the law in Scotland, even in cafes where 
there was no fault in the eledtors. In the year 
1 745, the rebels being in pofTeflion of Edinburgh, 
Aberdeen, and other boroughs, at the time when 
the annual elections, by the conftitutions of thofe 
places, Ihould, have taken place, they could not ^ 
be holden at that time y and the fituation of the 
boroughs being referred to Sir Dudley Ryder, Lord 
Preftongrange, and Mr. Murray, they reported, 
that they were ipfo faSlo reduced, and could only [468! 
be reftored by the. King's warrant. 

Counsel for the Sitting Member.. 

The fetts*, as tranfmitted to the convention in 
1709, were nothing but a fort of hiftory of the 
ufual mode of eleftion in the different boroughs, 
fuch as praftice had introduced, and, being pro- 
duced merely by ufage, they may be repealed by 
fubfequent ufege. It would beftrange if this were 
not fo, in a country where. a continued deviation 
for a length of time can repeal even an aft of Par- 
liament. 

But, in the prefent cafe, the terms of the fett 
have not been departed from. " Thereafter^^ does 
not neceffarily mean " on a fubfequent part of the 
*^ fame day 'j^ and the word '^ordinarily' certainly 
is not fynonimous to " always'' 

(1) Fidt /upra, p. 41, 

If 
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If the fenfe of the word " thereafter^* is doubt* 
fuU it muft be explained by the pra£):ice in thd 
boroiighi and it has been proved that the pra^ice 
is to purge the council fonie days after the eledion 
of the itiagitirates. 

[469} On the 29th of September every on6 of thofe 
were in the council who were to continue fo during 
, the year> and jiiade part of the 40 who compofe 
what is called the long council. If there had been 
no purging till the eledbion of the delegate, all the 
40 might have voted at that eledtion (i). The 
purging is not confidered^ in any borough, as an 
eflential part of the ele<5tion. In fotne boroughs^ 
weeks intervene between the election of magiflrates 
and the purging. In (bme^ the i*ight of purging is 
annexed to fome eftate in the neighbourhobdi 
Can it be fuppofed that th6 negleft of the pro*- 
prietor of fuch an eftate to pui^e the council 
would vitiate the whole election, and diflblve the 
corporation f 

The cafes which happened in the tiftie df tha 
rebellion do not apply. In thofe cafes, the year 
was elapfed, and, the annual magiftrates being 
gone, there was nobody in the borough entitled to 
make the new election ; but, in the prefent in- 
ftancc, the new council and magiftrates had beeh 

[47^1 ^l^dkcd within the year, fo that there were perfoos 
exifting competent to purge the council* 

Suppofe the purging, in the prefent cafe, to hayc 

(1) Slu^gnf 

been 
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been- void, that Vannot afFeft the eleftion of the 
magiftrates, for that was completed within the 
time fpecified in the fett. The utmoft the court 
of feffion would do, in fuch a cafe, would be to 
make a partial reduftion of the counfellors ille* 
gaily chofen. Thus, in the cafe of Brechin, which 
happened laft year, the eledtion of five deacons was 
fet afide as illegal, but that of the oth^r magiflrates 
continued in force. 

When the fett of a borough has been departed 
from, and the eleftion complained of on that 
ground, the court of feffion has refufed to reduce 
the eleftion, and has diredted the complaint to be 
changed to an aft ion of declarator, by which thq 
mode prefcribed by the fett might be declared and 
reflored (i). 

What is contended for, on the part of the peti-p 
tioners, would put it in the power of feven perfons, 
who in this borough have the right of purging the [47 1^ 
council, to avoid the election of all the other mem- 
bers, and thereby reduce the borough, by agreeing 
among themfehres not to exercife their right, within 
the time beyond which it is faid that it cannot be 
legally exercifed, 

If the eleftion of all the magiftrates and coun« 
fellors had been void, yet, while they were defaSo 
pofle^ed of their offices, their eleftion of a dele- 
gate is valid, for, by the law of Scotland, the adbs 
pf ^ magiftrate are good, while he is in his office, 

(1; ^anf 

although 
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although his eleftion may afterwards be determined 
to have been illegal, lliis is laid down in Mac- 
dowal's Inftitutes, vol. i. p. 406. It was fo in the 
civil law, on which the Scotch law is in a great 
meafure founded (C). 

.The counfel for the petitioners, in reply, ftilj 
infilled. That the fett of a boroiigh is fo binding, 
that the departure from it> in any circumftances, 
avoids the whole election, and they cited the cafe 
of this very borough of Jedbui^h in the Houfe of 
Lords, 14 April, 1738, to prove that dodrine; 
[472] the Marquis of Lothian and others, appellants, 
againft John Hafwell, and others, refpondents (1). 

They denied that the afts of defaSo magiftrates, 
unlefs they be merely minifterial, ve- good, which 
they faid the eleftion of a delegate is not. They 
faid, that the word " ordmarilf in the fett, was 
ixfed in the fenfe of " cujiomaril^^^ /, ^. according 
to the cuftom of the place* 

ftS* The counfel for the fitting member denied 
that the cafe of Jedburgh in 1738 authorized the 
inference drawn from it, or that it could apply io 
any refpeft to the prefent caufe. 

On Monday, the 8 th of M^y, the Committee, 
by their Chairman, informed the Houfe, that they 
had determined. 

That the fitting member wgs duly elcdlcd (2). 

(i) ^areP (2) Votes, p. 640. 
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pAGE 396. (A), The perfon who drew thefe petitions 
feems not to have been aware that any diftindtion had 
ever been taken,, between offices which difqualify from fit* 
ting in Parliament^ and thofe which difqualify from being 
eleSied. f^idefupra^ Cafe of Milborne Port, vol. i. p. 143, 
Note (HJ. 

p. 442 (B). By the ftatute of 20 Geo: II. cap: 43. all Not© 
iherifFships, and ftewartries, of diftricSs, bemg parts only of CO 
{hires or counties, were extinguifhed, and their jurifdicSlions 
vefted in the court of feffion, ^ !• § 3* All other (herifF- 
fhips and (lewartries, not extinguifhed, and pofTefTed by 
fubjeds in inheritance or for life, were refumed, and annexed 
to the Crown, § 4. And it was enaSed that the King 
ihould not grant thofe offices to any perfon for a longer tern^ 
than a year, § 5. All high fherifFs and ftewards were ren- 
dered incapable of acSing as judges within their (hires or 
ftcwartries, § 30. By this means thofe offices became 
inerely nominal ; and, although the King ftill has the power 
of granting them for the term of a year, I believe, fince the 

ftatute 
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ftatute paHed, no high (heriflF or fteward has been appointed 
in Scotland. The King is^ as it were, high {herifF and 
fteward of each (hire and ftewartry^ and the judicial and 
minifterial fun^ons aj-e performed i>y the depute and fub^ 
^itute. 

Note P* 471 (C). Macdowal, in the pafiage referred tOt 
(vO quotes no authority but Viner and Juftinian, and feems only 
to mean to ftate what the law of England and the civil law 
hole), concerning the ads of officers defailo. 
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